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INTERNATIONAL REVIEW
Compiled by JULIAN GAZDIK in co-operation with ICAO Officials, G. F.
FITZGERALD (on legal matters), A. M. LESTER (on economic-statistical mat-

ters) and MRS. M. A. DOWLING.
L INTERNATIONAL CIVIL AVIATION ORGANIZATION
European ICAO Members Sign Agreement on Airworthiness Certificate
ICAO Cuts Red Tape, Examines Supersonic Air Transportation
Problems and Sets up Implementation Machinery
II. INTERNATIONAL AIR TRANSPORT ASSOCIATION
IATA 13th Annual Technical Conference-Lucerne, May 1960
IATA Traffic Conference-Mexico City, June 1960
Air/Sea Agreement Between Trans-Atlantic Passenger Steamship
Conference and International Air Transport Association
III. INTERNATIONAL ATOMIC ENERGY AGENCY
Draft International Convention on Minimum International Standards Regarding Civil Liability for Nuclear Damage
IV. INTERNATIONAL CHAMBER OF COMMERCE (ICC)
Execution of Judgments of Foreign Courts in Connection with Air
Law, Report by the Yugoslav National Committee of the ICCRapporteur: Dr. Mihailo Smirnov.
Commission on Air Transport Meeting-Paris-March, 1960. Recommendations re Liberalization of European Air Transport and
Liberalization of Air Freight
V. INTERNATIONAL FEDERATION OF AIR LINE PILOTS
ASSOCIATION (IFALPA)
Report of the 15th Annual Conference, Istanbul, March, 1960

I. INTERNATIONAL CIVIL AVIATION ORGANIZATION
EUROPEAN ICAO MEMBERS SIGN AGREEMENT ON
AIRWORTHINESS CERTIFICATE
On 22 April, the European Civil Aviation Conference (ECAC), composed
of nineteen Member States of the International Civil Aviation Organization
(ICAO), made arrangements for facilitating the export and import of
aircraft from one State to another. The agreement, which was signed at
the ICAO Regional Office in Paris by representatives of ten European
States, is considered additional proof of the mutual confidence of European
States in the technical standards and methods of aircraft construction
applied by the member States of the ECAC.
According to the agreement the States that join it are obligated either
to validate the existing certificate of airworthiness of an aircraft imported
from one of the other signatory states or to issue a new certificate, provided,
among other clauses, that the aircraft is constructed in accordance with the
regulations of the State of construction and with the minimum airworthiness standards prescribed by the International Civil Aviation Organization.
It marks further progress achieved in the rationalization and unification of
methods of aircraft construction in Europe. It should also facilitate the
coordination of European Civil Air Transport including the interchange of
aircraft 'which enables airlines operating internationally under governmental agreement or authorization to use an aircraft belonging to a foreign
airline and registered in a foreign State with or without the aircraft's crew.
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The States that signed the agreement at the conclusion of the Meeting
were: Finland, France, Ireland, Italy, Luxembourg, Portugal, Spain, Sweden,
Switzerland and the United Kingdom. Belgium has since signed the Agreement.
ICAO CUTS RED TAPE, EXAMINES SUPERSONIC AIR
TRANSPORTATION PROBLEMS AND SETS UP

IMPLEMENTATION MACHINERY
During its June Session in Montreal the ICAO Council' dealt with significant international problems, the most important of these being facilitation, the technical, economic and social consequences of the introduction
of supersonic aircraft into commercial service, and implementation of Air
Navigation regional plans.
Facilitation
In order to facilitate the ever-increasing volume of air transportation
and cut time-consuming red tape the Council adopted recommendations for
amendments to Annex 9 of the Chicago Convention concerned with:
1. Simplification of the aircraft's General Declaration;
2. Elimination of the Passenger Manifest;
3. Elimination of written information supplementary to or repeating
that presented in identity documents;
4. Elimination of visas for tourists and other temporary visitors;
5. Clearance of inbound baggage on a sampling or selective basis;
6. Elimination of written baggage declaration;
7. Elimination of outbound baggage inspection;
8. Abolition of tax clearance certificates;
9. Clearance of inbound cargo on a sampling or selective basis;
10. Elimination of consular formalities and consular charges and fees
in respect of shipments forwarded by air;
11. Introduction of more specific provisions to provide further facilitation for traffic passing through the territory of a Contracting State;
12. Provision of arrangements at airports so as to speed up the handling
and clearance of aircraft and traffic.
On the decision taken by the Council, Dr. Assad Kotaite, Representative
of Lebanon and Chairman of the Air Transport Committee had this to say:
"The new amendment to Annex 9 of the Chicago Convention stems
from the results of the last Session of the Facilitation Division in Rome
in December 1959 and from the comments of contracting States and of
the Air Transport Committee. The Council took into consideration the
large-scale introduction of jet aircraft whose increased pay load and
speed require, in order to avoid unnecessary ground delays for these superfast aircraft, ever more simplified clearance procedures on the part of
national authorities, and fewer documents for passengers and freight
carried. With this in mind, the Council hopes that implementation of this
amendment will contribute to the development of air transport in its new
jet phase. Conscious of the various problems arising in the field of Facilitation, the Air Transport Committee and the Council will continue to keep
these matters under close review, so as to provide solutions which can be
agreed to by both national authorities and operators for the benefit of
air transport as a whole."
1 Members of the Council: H. R. Settis (Argentina), D. J. Medley (Australia),
Col. M. R. de Souza Coelho (Brazil), J. R. K. Main (Canada), J. Lindtner (Denmark), H. Bouch6 (France), Dr. F. U. Schmidt-Ott (Federal Republic of Germany), F. JuArez Rodas (Guatemala), Capt. G. C. Arya (India), Dr. A. Cucci
(Italy), 1. Narahashi (Japan), Dr. A. Kotaite (Lebanon), J. M. Van Olin (Netherlands), B. E. Martinez (Philippines), Eng. C. T. Barata (Portugal), Col. M.
Orduna (Spain), J. F. W. Cilliers (Union of South Africa), Mohamed S. ElKarmouty (United Arab Republic), J. H. Riddoch (United Kingdom), N. B.
David (United States of America), Dr. V. J. Delascio (Venezuela). President of
the Council: Walter Binaghi. Secretary of the Council: R. M. Macdonnell, ICAO
Secretary General.
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Supersonic Commercial Aviation
The ICAO General Assembly had invited the Council to prepare a general
forecast of major trends and developments in international civil aviation
over possibly the next fifteen years, taking into account the experience
already gained with turbo-jet aircraft and the most recent information on
the technical advances in aircraft design.
The Council has now examined the preliminary study prepared by the
ICAO Secretariat on the technical, economic and social consequences of the
introduction of supersonic aircraft into commercial service. This thorough
survey and realistic assessment based on all available information and the
views and opinions expressed on the subject by a great number of States
will soon be circulated to States with a report of the Council. Because of
the need for standardization and the cost involved in the provision of ground
facilities and services, performance and other aircraft characteristics that
have a big influence on them must be prescribed internationally. Thus,
international cooperation in determining the operating specifications of the
aircraft for commercial use will be most desirable. It is important that
between now and the time when supersonic airliners will enter into operation, governments and operators prepare plans and coordinate their efforts
in order to assure orderly development of air transportation, without detrimental effects to the travelling public, the airlines, and to the advantage of
the peoples of the world. This can only be done by close cooperation through
ICAO on problems relating to the specifications of aircraft, to the planning
and implementation of the required ground facilities, and to the economic
and social aspects of their operation. All efforts will be well justified if, in
the future utilization of aircraft of very much greater performance, the
desired result is achieved: further progress in safe, regular and efficient
international air navigation and orderly development of international air
transport with equality of opportunity for all.
Implementation
Plans for the eight ICAO Air Navigation Regions (the Africa-Indian
Ocean Region, Caribbean Region, European-Mediterranean Region, Middle
East Region, North Atlantic Region, Pacific Region, South American/South
Atlantic Region and South East Asia Region) include enumeration of some
50,000 facilities to be established and operated or services to be rendered
at points that Regional meetings have defined and that the Council, after
review of the meetings' reports by the Air Navigation Commission, 2 has
approved.
In order to obtain better implementation of the ICAO Air Navigation
Regional Plans, the Council has now decided to establish a standing group
on implementation, composed of the President of the Council, the President
of the Air Navigation Commission, the Chairman of the Air Transport
Committee, the Chairman of the Joint Support Committee and the Chairman
of the Finance Committee. This standing group will also have a "floating"
membership to be selected 'by the President of the Council from among
Council representatives and members of the ICAO Committees. Persons
from outside ICAO may also be called upon. The Council thought it necessary to act in order that a group should be available to bring ability and
experience promptly to bear in cases where there has been failure to remedy
serious deficiencies in the implementation of regional plans. All aspects
(technical, financial, economic and political) of the non-implementation of
facilities and services will be considered. The implementation problem will
2 Members of the Air Navigation Commission are: H. S. Marzusch, President;
T. S. Banes, Secretary; Major M. E. N. Silva; M. Ag~silas; Y. Tagaya; P. de
Winter; 0. Christiansen; W/Cmdr. J. A. Manchego; F. Tordesillas; A. M. Raffael;
E. V. Shores; J. E. Guitiin.
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be tackled in terms of the problems of individual states, or of routes within
a region or of the type of operation involved (jet or conventional aircraft,
short or long-range flight, etc.). Members of the group may conduct visits
to and discussion with governments. The group will also be in contact with
the airlines through the International Air Transport Association (IATA).
II. INTERNATIONAL AIR TRANSPORT ASSOCIATION
IATA 13th ANNUAL TECHNICAL CONFERENCE
LUCERNE, MAY 1960
The 13th Annual Technical Conference of the International Air Transport Association, held in Lucerne, May 1960, can be compared to a great
computer into which airlines, governments and manufacturers around the
world have fed the experience of the first year of widespread jet operations
and the plans for their improvement.
According to the Conference Chairman, Knut Hagrup, Vice President of
Operations, Engineering and Maintenance of the Scandinavian Airlines
System, the results will be a matter for further study and assessment for
many months to come, in IATA and elsewhere, but it is possible to make
some interim observations and point up some of the 'highlights of the discussions, as follows:
1. "The jet aircraft has proved itself to 'be a magnificent machine for
the mass production of air transport. The jet engine has become more reliable than the piston, and instead of spending much of our time discussing
engine troubles as in the past, we have 'been able to concentrate on questions
of greater magnitude in regard to the aircraft and their systems.
2. "It has certainly been obvious that the jet is one of the most complicated production tools in the service of man today. The means by which
the thrust of the jet engine-as much as 40,000 horsepower during cruisemust be utilized and controlled present us with many new and some unprecedented problems of maintenance and engineering which this Conference may
have helped to solve.
3. "At the same time, the high speed of the jets, their higher operating
altitudes and their greater complexity are straining the other parts of the
air transport system-the aids, devices, and supports which they require.
Deficiencies and discontinuities in these phases are throttling back the
capacity of the jet to produce transport at a lower cost.
4. "On the happy side of the ledger, Conference evaluation of the Doppler radar navigation system indicates that we should in the near future
have at our disposal a new and self-contained dead-reckoning aid for long
distance navigation which will help to make 'better use of air space and
shorten flight times.
5. "We have also been able to arrive at proposed new specifications for
jet fuel which will eventually improve the economy of jet operations, in
which fuel is an enormous cost item.
6. "On the other side of the ledger, it has become increasingly apparent
that the organization of air traffic control and other civil aviation services
cannot function properly when broken up into independent and unrelated
political subdivisions.
7. "It is urgently apparent that one of the primary factors in the efficiency of air traffic control around the world is the human factor. It is the
air traffic controller who in the final analysis determines how efficient the
system can be-and the fact is that much more attention must be given to the
training, recruitment and status of air traffic controllers."
The Lucerne Conference was the largest international technical meeting
ever held by IATA. Approximately 500 persons from member airlines in
25 countries, from the governments and air forces of 10 states, from 60-odd
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manufacturers and 11 fuel suppliers, as well as from the International Civil
Aviation Organization and research and aeronautical service agencies participated in the discussions.
In addition to three major committees working on Doppler radar and
presentation of flight information in the cockpit, air traffic control, and jet
maintenance and engineering problems, the Conference also discussed fuel
specifications and held closed, off-the-record exchanges of information on
jet crew training and minimum noise techniques under the chairmanship of
Dr. R. R. Shaw of QANTAS.
The record of the Conference will be reviewed 'by the IATA Technical
Committee and this result will be circulated to all interested parties, in
some cases with concrete recommendations for further study and development work and international agreement.
A brief review of the principal activities of the Conference follows:
Doppler Radar Navigation Systems
A substantial part of the Conference was devoted to a close study of this
new self-contained navigation system and its associated computers. A Committee headed by E. L. Killip of BEA assessed the results of navigational
tests by a number of individual airlines and examined the possibilities of
improvements in application, performance, heading reference, accuracy and
display of navigational information.
Although airline evaluations do not yet permit detailed statistical analysis, the Committee could conclude that Doppler is giving accuracies, in
operational use, of the order of 1 to 1/2 per cent longitudinally (along the
track) and 31/2 to 4 per cent laterally (across the track), and that it is
inherently capable of greater accuracy with careful correction of compass
error.
It was generally agreed that, as compared with conventional navigation
methods, Doppler provides a continuity of basic navigation data by giving
instantaneous indication of ground speed and wind drift; and that as an
automatic dead-reckoning device, it should substantially improve track-keeping and navigational accuracy.
The Committee felt that Doppler will be most immediately applicable to
long distance flying; and foresaw that on such routes it could make possible
substantial reductions in the horizontal separation distance now maintained
between aircraft in flight. It was also held to promise shorter flight times
by providing more accurate knowledge of en route winds.
To a somewhat lesser degree, Doppler was seen as an aid to flying on
the airways and in terminal areas, but it was agreed that air traffic control
procedures would have to be developed to correlate the use of Doppler with
other aids.
The review indicated that compass heading references used with Doppler
are generally accurate within plus or minus two degrees, and compass manufacturers described developmental efforts to better this mark. The airlines,
however, suggested that the highest possible reliability of heading reference
was of greater importance for their needs. In the longer run, they stated a
requirement for improved accuracy, fail-safe characteristics, automatic preflight alignment and freedom from compass-swinging procedures.
The airlines expressed satisfaction with the Doppler Mark 1 rectangular
coordinates computer as a helpful step toward the further development of
self-contained navigation and automation of cockpit functions. The testimony of manufacturers indicated a trend toward the use of digital computers to provide greater flexibility in accommodating future requirements,
but the airlines felt that this must be considered a long range development.
Presentationof Flight Information
Mr. Killip's committee also carried out a survey of work now being done
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to co-ordinate and develop new methods for the presentation of flight information in the cockpit.
This was primarily an exchange of information between manufacturers,
airlines, and such agencies as the U.S. Federal Aviation Administration,
Army-Navy Instrumentation Program team and the U.K. Ministry of
Aviation and Royal Air Force.
As the first of its kind held on an international scale, it provided a useful
cross-fertilization of the various efforts being made to sort out and reduce
the complication of dials and instruments which have grown up into the
aircraft cockpit by a process of accretion over the years.
The full extent of these new methods may not be evidenced until the next
generation of aircraft, but it was indicated that individual developments
will be ready for use in the nearer future.
The approaches used were found to vary widely in thought and implementation, but there was a wide degree of common interest in the pictorial
presentation of co-ordinated flight information on a map type display.
Air Traffic Control and Associated Services
The problems encountered in turbine powered operations with ATC and
associated services were reviewed by a Conference Committee under the
chairmanship of H. E. Smith of BOAC.
The group found that the jets, like their predecessors, are hampered by
the lack of implementation by governments of the regional plans worked
out in ICAO and by lack of standardization in every associated field.
The breaking up of air traffic systems by national boundaries was also
found to create a discontinuity of ATC service design and variations in
procedures which must be remedied by more effective co-operation and
co-ordination between states and groups of states.
The Committee also explored the co-ordination of military and civil air
space control and expressed appreciation of the co-operation of some military authorities.
Dealing with the world as a whole, the ATC review indicated that the
one field which merits particular attention is that of the recruitment, training and establishment of the status of air traffic controllers. It pointed out
that whatever developments may occur in ATC systems design, it is the
human being involved who will determine the standard of efficiency.
Although apreciating the increased use of ground surveillance radar, the
Committee found that its application still warrants full and careful consideration at the international level.
As in so many other phases of the Conference discussions, the Committee
was concerned with the question of inter-relation between the various systems and services of flight. It noted in particular the close relationship
between ground movement and ATC in the terminal area and urged that
aerodrome design facilitate ground movement.
Reviewing flight planning methods, the Committee found that no major
changes in the guidance material generated by previous Conferences is
required, and that the duties of the Operations Control Officer had changed
only in degree, but not in principle.
Maintenance and Engineering
A third Committee of the Conference, under W. H. Spannuth of TWA
as Chairman, explored the maintenance and engineering problems encountered during the first year of jet operations.
Reviewing the difficulties encountered in the airport apron and maintenance areas, they engaged largely in an exchange of information, but made
the specific recommendations that IATA study operating stand dimensions
and apron markings for guidance purposes, and investigate the adoption of
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a standardized means of warning that a jet aircraft on the ramp was about
to start up its engines.
The airlines found that they are generally able to get their aircraft in
and out of airports within 30 to 45 minutes on transit stops and 90 to 120
minutes on turn-arounds, with passenger and baggage handling and refueling as the principal limiting factors.
It also seemed generally agreed that it is better to taxi the jets in and
out of their apron stands under their own power, rather than to tow them,
since towing imposes delays of 5 to 10 minutes and interrupts such services
as communications and air conditioning.
Airlines found themselves subject to a considerable variety of restraints
on ground running of engines because of noise, depending on local conditions, time of day and availability of proper suppressors. In most cases,
restrictions are particularly stringent during the night-hours. However,
some operators reported that they have been able to overcome these limitations at their main bases through sound suppressors, ranging from portable
exhaust suppressors to fairly expensive permanent "hush houses" tailored
to fit the specific aircraft.
All airlines now provide some form of ear protection for ground staff
working near the jets. Most also conduct periodic audiometric tests and find
that there has 'been no evidence of deterioration in the hearing of their staff
due to engine noise.
Sliding of aircraft due to inadequacies in the large variety of chocks
now in use was found to be a problem; and it was suggested that the
Society of Automotive Engineers might be asked to study chock standardization.
Turning to the maintenance and engineering of aircraft, airframes and
airport equipment, the Committee reviewed their experience with a number
of aircraft systems, such as starting, water injection, fire warning, thrust
reversers, braking and electrical and hydraulic systems, and indicated a
number of areas in which further development by manufacturers is required.
Fatigue and corrosion problems were also aired and there was a full
examination of the use of vibration and temperature analysis equipment to
avoid excessive engine damage.
Ground testing equipment to assist checking of systems during maintenance was also reviewed, and the Committee recommended that IATA
give greater emphasis to the study of automatic system check-out requirements for future aircraft.
Because of the spread of aircraft pooling and interchange agreements,
the Committee found an urgent need for standardized government regulations for the licensing of personnel engaged in maintenance and overhaul
and for the certification of components. It recognized that this was a difficult
matter, but suggested that a step towards ultimate solution might be taken
in the more limited field of spares exchange agreements. It also urged continued action for the removal of customs barriers to spares exchange.
The Committee also discussed at some length the use of airborne recorders for operational performance analysis. While it found that there is not
yet enough knowledge and experience of the use of these devices to indicate
whether their installation is actually advantageous, it recommended that
IATA create a new group to study developments and arrange for continued
exchange of information in this field.
Jet Fuels
A Committee on jet fuels headed by Mr. Hagrup had as its assignment
a series of questions whose importance was underlined by the fact that fuel
now accounts for about 15 per cent of total airline operating and maintenance cost and may, when the jets are fully in service, go as high as 30
per cent.
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A discussion of fuel cleanliness led to general agreement that the maximum amount of dirt permissible in delivered fuel should be 1 milligram per
litre, while water should be held to 30 parts per million. These are the
smallest amounts which can be detected with present airfield check equipment and in themselves are felt to strike the best balance between the
highest possible engine life between overhauls and the lowest possible fuel
price, since cleaner fuel would be more expensive.
Filter manufacturers stated that they should be able to provide in the
near future equipment which can continuously monitor the cleanliness of
fuel as delivered to the aircraft and warn when the limits are being exceeded.
The need for standard fueling systems in aircraft was extensively canvassed, and it was suggested that manufacturers and oil companies meet as
soon as possible to discuss standardization of flow rates and pressures as
well as equipment.
There was general agreement that mixing of even small percentages of
aviation gasoline with kerosene increases flammability and is undesirable.
While most airlines are now using kerosene fuel based on specifications
worked out in IATA, fluctuations in price and variations in local supply
may make it economically desirable for the airlines to be able to use both
types at different times or even together. The Committee succeeded in preparing new guidance material for a general industry JP-4 specification and
another statement broad enough to embrace both types of fuel. This material will be circulated to engine manufacturers and oil companies for early
comment and approval.
It was foreseen that the broader type of jet fuel specification might make
it possible for airlines to use special fuel on different routes under special
operating conditions, thereby enabling them to take higher payload and
increase range.
Although the fuel industry is presently geared to delivering fuel by
volume, the Committee gave considerable attention to alternative methods
of measurement. A number of airlines stated a need for measure by weight,
rather than by volume; and the further suggestion was made by airlines
that deliveries might eventually be measured on the basis of BTU content
of the fuel delivered. Since a long-range jet takes as much as 60 tons of
fuel, it was pointed out that BTU differences as between countries might
amount to a payload loss of up to eight passengers.
IATA TRAFFIC CONFERENCE
MEXICO CITY, JUNE 1960
The IATA Traffic Conference held inf Mexico City May 9th-19th was
attended by representatives of 49 airlines and there were approximately
123 delegates present, representing 31 countries. The Conference was formally opened by Sr. Lic. Eduardo Medina Urvizu, Official Mayor, representing the Ministry of Communications and Transport of the Republic of
Mexico and was conducted under the Chairmanship of Mr. L. A. Person of
Braniff International Airways.
The actual level of fares and rates and major policy questions were not
discussed at the meeting. The procedural matters were dealt with and,
although less spectacular, are of very great value to the traveling public.
The airlines agreed to the practices to be followed in order to make it
possible for a passenger to travel anywhere in the world on a single ticket
and for cargo to move similarly on a single air waybill. No other form of
transport has made such efforts to coordinate its services for the benefit of
its customers.
The administration of travel agents was one of the matters discussed
by the Conference as airlines are not only anxious to see that there are
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sufficient outlets for the sale of their services but also to ensure that a high
standard of service to the public is always maintained..
Subsequently the following subjects were discussed and reflected in new
and amended agreements, amongst which were:
Form of Passenger Ticket and Baggage Check, which will be simplified in
its procedural aspects by standardizing check-in information, facilitating
identification of the original issuing carrier and providing flexibility
whereby advantage may be taken of machine-age developments in the basic
ticket format under certain controlled conditions.
Machine Issued Tickets-Effective in October 1960 Members will have the
option of using machine issued tickets, although they will not be required to
accept such tickets.
Voluntary Changes to Ticket will revert to the previous rule whereby fares
and charges are to be recalculated as of the date of commencement of
carriage.
Low Density Cargo will be clarified and ."volume" is to be established by
applying the greatest height, length and width measurements of consignments.
U.S. Government Bills of Lading will be altered so that when U.S. GBL's
are used to support charges, they will remain in the hands of IATA Members instead of being attached to Air Waybills.
Cargo Identification Tag or Label will have certain mandatory requirements
eliminated to achieve greater flexibility.
Interline PassengersReservations Procedure will be simplified for standard
handling of interline tour or group bookings by minor clarifications and
new procedural requirements.
Sales Agency Rules have been altered slightly as follows:
1. For the U.S. and Canada only, the rule that no customer shall have a
substantial interest in the ownership, management or profits of an
agent, has been extended to passenger sales agents as well as cargo
sales agents.
2. The agent shall be entitled to commission in case of involuntary
change of routing and substitution of surface transportation.
3. No Member shall in its radio, television, newspaper, magazine or
other paid advertising refer to agents by name.
4. Agents outside North and South America shall receive no commission on consignments consolidated by an IATA cargo sales agent
outside North and South America, on consolidated shipments from
the U.S. or Canada, but nothing shall preclude payment of commission
in the opposite direction.
Inclusive Tours Initiated by Tour Operators has been clarified to eliminate
various troublesome aspects and include automobile tours in Europe.
Transmission of Tickets by the use of mechanical, electronic devices or
teletype to an agent or customer or client's office is prohibited the world
over, with the exception of the United States.
Responsibility for Travel at the Correct Fare in case of a fare decrease
between the time of ticket issuance and commencement of travel thereunder
has been clarified.
Extension of Credit prohibits the payment of any fee, charge or other compensation to an organization providing credit and requires that all monies
due to an IATA Member must be paid within 30 days from the date of sale.
(UATP or a credit plan established by a Member excepted.)
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AIR/SEA AGREEMENT BETWEEN TRANS-ATLANTIC PASSENGER
STEAMSHIP CONFERENCE AND INTERNATIONAL
AIR TRANSPORT ASSOCIATION
A standard traffic handling air-sea agreement between conferences of
the two types of carriers has replaced a series of accords between individual
airlines and shipping companies and considerably extends their scope.
The new arrangements between airlines and steamship companies for
the interchange of traffic now make it easier for travelers between North
America and Europe and the Mediterranean to travel one way by ship and
the other by air.
Travelers over the North Atlantic receive a 10 per cent round trip discount on both portions of the air-sea voyage provided the sea portion of the
voyage is taken during the "Thrift Season" when the steamship companies
grant this reduction for round-trip sea voyages.
The new arrangements permit member carriers of the International
Air Transport Association (IATA) and the Trans-Atlantic Passenger
Steamship Conference (TAPSC) to become parties to the standard agreement without the necessity of separate negotiations.
To date, 23 TAPSC lines and 33 IATA airlines have subscribed to the
agreement and further adherences are expected. In subscribing, each company designates the air or sea carriers with whom it elects to exchange
traffic.
The agreement will also apply to the Trans-Atlantic sea portion of more
extended trips, "triangular," "circular," or around the world.
Tickets of the subscribing carriers will be fully interchangeable, which
means that the traveler can now purchase both air and sea transport in
one transaction through travel agents accredited by either IATA or TAPSC,
or at either an airline or steamship office.
TAPSC also announced that effective August 23, trans-Atlantic air-sea
round-trip passengers may also 'be able to make arrangements for obtaining
the round-trip rate for transport of automobiles and other powered vehicles
carried as passenger baggage.
In announcing the air-sea agreement on behalf of IATA, it was noted
that the speed of the airplane has opened up the world for countless persons
who previously could not afford the time for trans-Atlantic or other international travel.
Every year thousands of vacationers and business travelers wish to
enjoy both the speed and comfort of air travel, and also the unique luxury
and leisure of ship travel. The air lines are happy to join hands with the
steamship lines in this cooperative step to better serve the traveling public.
The meeting of minds resulting in the reciprocal agreement reached between
the sea and the air carriers points up the fact that the two modes of transportation are basically not competitive but rather complement each other's
services and should result in increasing the total volume of trans-Atlantic
travel, which by its very nature promotes better understanding between
the peoples of all nations.
The new agreement replaces a series of such air-sea arrangements
hitherto negotiated individually between airlines and steamship companies.
On the IATA side, the standard resolution governing air-sea arrangements
has been adopted on a worldwide basis, with a few regional limitations.
Other area passenger steamship conferences may follow the example of
TAPSC.
The agreement does not deal with fares and rates, which continue to be
governed by separate tariffs of the sea and air carriers.
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III. INTERNATIONAL ATOMIC ENERGY AGENCY
DRAFT INTERNATIONAL CONVENTION ON MINIMUM
INTERNATIONAL STANDARDS REGARDING CIVIL LIABILITY
FOR NUCLEAR DAMAGE
REPORT TO THE DIRECTOR GENERAL OF THE
INTERNATIONAL ATOMIC ENERGY AGENCY
I.

INTRODUCTION

1. Institution and Composition of the Panel
In December 1958 the Director General of the International Atomic
Energy Agency instituted a Panel of Experts to advise him on the problems
of civil liability and State responsibility for nuclear hazards. The following
experts selected on an individual basis from various geographical areas
were appointed:
Ambassador P. Ruegger (Switzerland), Member of the Permanent Court
of Arbitration in The Hague; Chairman of the Panel.
G. Belli (Italy), Attorney of State, Head of Legislative Department,
Ministry of Industry and Commerce.
Alternates and Advisers: Prof. G. Arangio-Ruiz, Legal Adviser, Italian
Nuclear Energy Committee. B. Cerri, Head of Insurance Department,
Italian Nuclear Energy Committee.
G. H. Carruthers (United Kingdom), Assistant Secretary of the Board
of Trade.
Alternates and Advisers: A. G. M. Batten, Alliance Assurance Company.
A. W. G. Kean, Assistant Treasury Solicitor. J. H. P. Trevor, Treasury
Solicitor's Department.
E. Diamond (United States of America), Secretary and General Counsel,
Stromberg-Carlson Company, a division of General Dynamics Corporation.
B. N. Lokur (India), Joint Secretary and Legal Adviser, Ministry of
Law.
S. Nagasaki (Japan), Member of the Japan Atomic Industrial Forum.
Mr. Nagasaki was for the second and third series of meetings replaced
by Prof. Y. Kanazawa, Chairman, Special Committee for Nuclear
Hazard Indemnity, Japan Atomic Industrial Forum.
A. N. Nikolaiev (Union of Soviet Socialist Republics), Deputy Chief,
Treaty and Juridical Department, Ministry of Foreign Affairs.
Alternates and Advisers: G. N. Evseev, First Secretary, Treaty and
Juridical Department, Ministry of Foreign Affairs. I. V. Lukin, Secretary General, "Garant" Insurance Company. V. B. Lytkin, Chief
Engineer.
Prof. F. A. M. Riad (United Arab Republic), University of Cairo.
Ambassador P. Winkler (Czechoslovakia), Director, Bureau of Legal
Affairs, Ministry of Foreign Affairs.
Alternates and Advisers: Z. Seiner, J. Svab.
Prof. E. Zaldivar (Argentina), University of Buenos Aires, Legal
Adviser, Argentine Atomic Energy Commission.
Peider Koenz acted as Secretary of the Panel.
2. Work of the Panel
(a) Place and Time of Meetings
The meetings were held at the Headquarters of the International
Atomic Energy Agency, Vienna. The Panel convened for three series of
meetings, the first from 23 February to 28 February 1959, the second
from 11 May to 22 May 1959, and the third from 20 August to 1 September 1959.
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(b) Methods of the Panel
The Panel decided, after a general exchange of views on the subject
during the first series of meetings, to instruct the Secretary to prepare
a tentative draft convention on civil liability. This draft was reviewed at
the second meeting and again during the last session. After the third
series of meetings the draft report, convention and comments were
discussed in writing by the experts. Although three experts expressed
the view that further Panel work might be indicated, a compromise draft
with full comments reflecting the views of the individual experts was
prepared for submission to the Director General as a basis for further
action. Thus the Panel's work represents only the first stage in the
involving direct
elaboration of a Convention. Other steps, especially those
3
Government consultations, would now seem advisable.
The Panel's main objective, constantly kept in mind during its deliberations, was to find a common denominator acceptable to various social
and legal systems and thus make participation of the largest possible
number of countries possible.
The technical and legal staff of the Agency assisted the Panel in its
work; this especially explains the limited necessity for outside consultations. However, consultants from the C.E.R.A., the C.M.I., the I.C.A.O.
and the U.I.C. were heard during the last session and valuable conclusions were drawn from their advice.
(c) Documentation
The documents and reports submitted by experts and consultants, or
prepared by the Panel Secretary and the Legal Division of the I.A.E.A.,
will be forwarded at a later date to the Director General.
3. Terms of Reference
(a) Problems of Civil Liability for Nuclear Hazards
As a result of its deliberations, and having had in mind as its main
objectives the maximum protection of the public and the necessity to
encourage the development of nuclear industry, the Panel came to the
conclusion that an international convention would best serve this purpose. It accordingly elaborated the draft of a convention in this field and
comments thereto. Where the Panel did not show preference for a certain
solution, alternative articles have been incorporated in the draft. The
guiding principles of this draft are set forth in Part II of this Report;
the draft itself and the comments thereto are attached as Annexes A
and B.
As regards the field of nuclear propulsion, it was felt that this subject
was not directly related to the Panel's terms of reference.
(b) State Responsibility Under Public InternationalLaw
The question of international responsibility, which was included in
the precise terms of reference of the Panel, was discussed only in general
terms during the first and second series of Panel meetings. There was
no Panel discussion of the substance of that question. From the outset
there appeared to be some opposition in the Panel to a discussion of the
merits. Some experts were of the opinion that as the general subject of
State responsibility was one of those on the agenda of the International
Law Commission of the United Nations, aspects of this problem should
not be dealt with by the Panel. Other members, among them the Chairman, felt that a full study by the Panel of the special question of international responsibility for nuclear hazards might on the contrary be
3 Mr.

Diamond expressly wishes to state that, in his opinion, further considera-

tion should be given to the following areas: definitions; transportation; joint
liability; method of computing limit of liability. Mr. Lokur and Mr. Nikolaiev

had earlier expressed the view that an additional Panel meeting might be desirable.
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helpful for the general discussion of the problem in the International
Law Commission.
At the end of the second Panel meeting it was suggested that at least
a catalogue of points which required study in connection with the international responsibility of States might be drawn up, in the light of the
discussion on questions of third party liability. It finally was not possible,
in view of the limited time at the Panel's disposal, to discuss a catalogue
or questionnaire as suggested.
(c) Other Problems: Emergency Measures
During the second Panel meeting Mr. Belli recommended, in line
with the general nature of the terms of reference and with the support
of a number of Panel members, that the International Atomic Energy
Agency should explore the possibility of international action for emergency measures in case of a nuclear incident. In his opinion international
co-operation appears to be necessary in the technical and perhaps also
in the financial field., Any international action which the International
Atomic Energy Agency might outline to provide relief in this field would
be a very great step forward towards the complete realization of the
objective to protect the general public. The Panel did not, however, find
sufficient time to discuss the matter more concretely.
II. THE DRAFT CONVENTION ON CIVIL LIABILITY
The Panel devoted its main efforts to the preparation of a draft convention in the field of civil liability. There was unanimous agreement that this
problem, although only a part of the Panel's terms of reference, should
have priority and called for a universal solution. It was thought justified
by the Panel to concentrate on this urgent and important subject and to put
forward concrete proposals in the form of a draft convention.
A number of national legislators have already made or are preparing
special provisions for damage caused by nuclear accidents. The matter has
also been the object of study in regional bodies and research centers, and
learned authorities have written on this subject in many countries. If one
considers, however, the possibility of nuclear damage spreading over more
than one country, or occurring on the high seas, and the fact that the
transportation of nuclear materials from one country to another may cause
nuclear accidents involving several countries or at least the nationals of
different countries, the solution of the problem at a merely national or
regional level is not satisfactory. The legal problem of nuclear damage to
the public can only be met adequately at an international level by co-ordinating national legislation as far as possible. This appears all the more necessary in view of the international basis on which nuclear industry and other
nuclear activities are developing, e.g. the supply and transport of nuclear
equipment and materials as well as insurance and re-insurance of atomic
risks, which could hardly be covered by national pools alone. Uniformity and
certainty of regulation at international level are therefore an indispensable
prerequisite for nuclear development both from the point of view of nuclear
operators in general and from the point of view of the public. The necessity
of international regulation in both fields is particularly evident in the field
of insurance coverage, where the necessity for adequate compensation of
persons injured, regardless of their nationality, and that of restricting
this burden within proportions that would not impair the operators' initiative, are both to be met at international level.
All these elements point obviously to the advisability of a world-wide
international convention. However, in order to be accepted by the greatest
number of States, an international convention on civil liability for nuclear
damage should not fail to take into account the necessity for leaving to
national legislation any matter where it seems impossible or unlikely that
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the differences between the various legal systems of the world may be
eliminated. The text the Panel has drafted could therefore be conceived only
as a "framework convention," the main principles of which represent the
common denominator considered to be indispensable to meet the problems
of nuclear hazards on an international scale. In preparing the draft, the
Panel has tried to keep in mind two diverging objectives, which had to be
reconciled in some measures. On the one hand, it has been necessary to
establish the basic provisions without which a convention would not be a
working piece of legislation. On the other hand, it was essential to leave
each State reasonably free to develop its own special legislation and extend
and eventually integrate the basic principles incorporated in regional
arrangements.
The solutions adopted after lengthy and thorough discussion represent
an effort to achieve a result acceptable for as great a number of countries
as possibles of different legal traditions. Although the difficulty and novelty
of the subject matter have been fully appreciated, it is the general opinion
of the Panel that the draft suggested may be considered-in spite of the
alternate solutions put forward on the most controversial points-as a
reasonable basis for an international convention to be discussed and eventually accepted at the appropriate inter-State level. It goes without saying
that the draft prepared by the Panel does not and could not possibly bind
in any way the decisions to be taken by the competent authorities of the
countries or regions to which the experts belong. The draft is only a basis
for discussion which puts forward a number of problems raised or to be
raised in the international codification of a very complex and new subject.
All the points and aspects of the various questions could not be considered
at sufficient length in the necessarily limited time at the disposal of the
Panel. 4 A number of points will have to be taken up again when the work
of certification is undertaken at the appropriate inter-State level. It was also
unanimously agreed that the International Atomic Energy Agency was the
most appropriate center for eventual further discussions of the draft and
any subsequent action to be taken on Government level in view of its almost
universal membership and of the technical competence of its staff. It must
be particularly stressed, in this respect, that the Panel would not have been
able to accomplish its difficult task without the generous, efficient and competent assistance rendered by the technical and legal experts of the Agency.
The continuous availability on the spot of the Agency's specialized personnel
has been an invaluable contribution to the Panel's effort.
The unification and harmonization of legal rules concerning the urgent
problem of civil liability for nuclear hazards on a world-wide level would
truly be an important task of the Agency under the mandate set forth in
Articles II and III of its Statute.
III. CONCLUSION
In suggesting that the recommendations elaborated by the Panel be taken
as a basis for further action by the International Atomic Energy Agency
and its Member States, the Experts are well aware that the documents submitted to the Director General will undoubtedly have to be improved upon
both as to substance and as to form. They do, however, set forth the issues
to be met in adjusting and co-ordinating on an international level the norms
regarding civil liability for certain forms of nuclear damage. The recommended solutions reflect the largest measure of agreement which could be
attained by the Panel in the limited time at its disposal.
4 Thus Professor Riad, with the support of several other Panel members,
expressed the view -that a special clause regarding the enforcement of judgments
should be inserted in the Draft Convention. He submitted a written statement
which will be inserted in the Records of the Panel.

JOURNAL OF AIR LAW AND COMMERCE
DRAFT INTERNATIONAL CONVENTION ON
MINIMUM INTERNATIONAL STANDARDS REGARDING
CIVIL LIABILITY FOR NUCLEAR DAMAGE
The High Contracting Parties,
Having recognized the desirability of establishing some minimum international standards to provide financial protection against damage resulting
from certain peaceful uses of nuclear energy without exposing the nuclear
industry to an unreasonable or indefinite burden of liability,
Have decided to conclude a Convention for that purpose, and thereto
have agreed as follows:
ARTICLE I
For the purposes of this Convention:
1. "Nuclear fuel" means any material capable of producing energy by a
self-sustaining process of nuclear fission.
2. "Criticality-hazard material" means any material, other than natural
uranium or depleted uranium, capable of undergoing a self-sustaining
process of nuclear fission by itself or in combination with some other
material.
3. "Radioactive product" means any material made radioactive as a result
of neutron irradiation in a nuclear reactor.
4. "Nuclear-hazard material" means
(a) criticality-hazard materials except when used in a sub-critical
assembly;
(b) radioactive products other than fabricated radioactive products
used, or removed from the installation in which they are produced
or processed, in order to be directly used for scientific, medical,
agricultural or industrial purposes outside a nuclear reactor;
provided, however, that nothing in the definition shall preclude the
Installation State from including in the term nuclear-hazard material
any radioactive products transported or stored in such quantities as
it shall specify.
5. "Nuclear reactor" means any structure containing nuclear fuel in such
such an arrangement that a self-sustaining process of nuclear fission
can occur therein without an additional source of neutrons.
6. "Installation" means
(a) any nuclear reactor other than one comprised in any means of
transportation;
(b) any facility using nuclear fuel for the production of nuclearhazard material;
(c) any facility for the processing of nuclear-hazard material;
(d) any site where nuclear-hazard material is stored, other than a place
of incidental storage in the course of transportation;
provided, however, that nothing in this definition shall preclude the
Installation State from considering several facilities located on the
same site as a single nuclear installation.
7. "Operator," in relation to an installation, means the person designated
as such by, or regarded as civilly liable for that installation in accordance with the law of the Installation State.
8. "Installation State" means
(a) in relation to an installation, the Contracting State on whose
territory that installation is situated or, if an installation is not
situated on the territory of any State, the Contracting State which
has expressly authorized the operation of that installation;
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(b)

in relation to nuclear-hazard material removed or emanating from
an installation, or in relation to a nuclear consignment for which
the operator of an installation is liable, the Contracting State which
is the Installation State for that installation under sub-paragraph

(a).
9. "Nuclear consignment" means any consignment of nuclear-hazard material in the course of transportation by land, air or water or by a combination of two or more of these, including any incidental storage,
from the time the consignment is loaded at the site of the originating
installation to the time when it is unloaded at the site of the receiving
installation.
10. "Nuclear damage" means any death or personal injury, or loss of or
damage to property caused by ionizing radiation or by the toxic, explosive or other hazardous effects of an event or condition involving also
a release of ionizing radiation; provided, however, that nuclear damage
(a) shall include any other loss or damage, other than the cost of
measures undertaken by any person liable under Article IV (1)
of this Convention or by the State to prevent or reduce the extent
of nuclear damage, for which civil liability arises under the applicable national law;
(b) shall include, to the extent that the applicable national law so
provides, any death of or personal injury suffered by employees in
the course of their employment and in connection with the installation or nuclear consignment concerned, for which compensation is
due under special provisions regarding occupational diseases and
accidents;
(c) shall not include loss of or damage to the installation or to any
property held by the operator or in his custody or in his control in
connection with and on the site of the installation concerned.
11. "Incident" means any condition or event causing nuclear damage and
occurring in an installation, or any such condition or event involving
nuclear-hazard material.
12. "Liability" means any liability arising under civil law with respect to
nuclear damage, but not any obligation assumed by contract.
ARTICLE II

1. Liability for nuclear damage shall arise without proof of fault or negligence.
2. There shall be no exonerations from liability for nuclear damage except
to the extent that the applicable national law may so provide with
respect to incidents caused by acts of armed conflict, invasion, civil war
or insurrection, or by unforeseeable natural disasters of an exceptional
character.
3. Where nuclear damage has been caused jointly or cumulatively by an
incident covered by this Convention and by ionizing radiation not covered by this Convention, the courts having jurisdiction under Article IX
may, in accordance with the applicable national law, reduce the liability
arising under this Convention to the ratio which the ionizing radiation
attributable to the source covered by this Convention bears to the total
amount of ionizing radiation which caused the nuclear damage.
ARTICLE III

1.

(a) The operator shall be liable for any nuclear damage caused by an
incident in his installation or involving nuclear hazard material
removed or emanating from such installation; provided, however,
that with respect to a nuclear consignment, the operator of any
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2.

3.

4.

5.

other installation to whom it is consigned shall be liable in his stead;
and provided further that the applicable national law may designate
a person other than the operator of the originating or receiving
installation to 'be considered the operator with respect to a nuclear
consignment if such other person expressly agrees thereto.
(b) With respect to nuclear consignments originating in a non-Contracting State but destined for an installation situated in a Contracting
State, the operator of such receiving installation shall be liable if
the consignment was made with his approval.
If any nuclear damage is jointly or cumulatively caused by incidents for
which more than one person is liable under paragraph (1) of this Article,
such persons shall be jointly and severally liable for the entire damage;
provided, however, that the liability of any one person shall not exceed
the limits set out in Article IV (1) (a) of this Convention.
No person other than those specified in this Article shall be liable for
nuclear damage except in recourse actions pursuant to Article VIII of
this Convention; provided, however, that the applicable national law
may determine that other persons shall also be liable for such nuclear
damage, but
(a) the total liability of all persons thus liable for the same nuclear
damage shall in no case exceed the limit of liability established by
the applicable national law in conformity with Article IV; and
(b) the liability of all such persons shall 'be covered by the financial
security maintained pursuant to Article V.
If the Installation State lowers the limit of liability set out in Article
IV (1) or permits the operator to maintain less than the financial security required under Article V, such State shall provide for the difference.
Direct action shall lie against the person providing financial security
in accordance with Article V, if the applicable national law so provides.
ARTICLE IV

1.

(a)

Except as provided in sub-paragraph (b) the limit of aggregate
liability for nuclear damage shall not be less than ................
for one installation with respect to incidents occurring therein
during the period of one year or for a nuclear consignment with
respect to incidents occurring during one voyage; the Installation
State may in addition or instead establish limits of aggregate liability with respect to each incident, but such limits shall not be of
less than ..........
for one incident.
(b) An Installation State may, subject to Article III (4), lower the
limits set out in sub-paragraph (a), except with respect to incidents
involving nuclear consignments outside its territory.
(c) Where nuclear damage is caused jointly or cumulatively by incidents
involving more than one nuclear consignment transported in the
same means of transportation or located in the same place of storage
incidental to transportation, the total liability of all persons jointly
and severally liable under this Convention shall not exceed the highest individual limit, and the liability of each of them shall not exceed
the limit established with respect to his consignment by the applicable national law in conformity with sub-paragraph (a) of this
Article.
(d) The limits of liability set out in this Article shall not include the
costs of investigating, litigating or settling claims.
2. The Installation State may establish a reasonable period of prescription
to be computed from the date when the nuclear damage and its cause
were ascertained or were ascertainable. It may in addition or instead
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establish a period of prescription to be computed from the date of the
incident, but such period shall be of not less than 10 years; provided,
however, that where the incident is a continuing condition or a series of
events, the period of ten years shall be computed from the date of the
victim's last exposure thereto; where the incident is caused by nuclearhazard materials which were stolen, jettisoned or lost, the period of ten
years shall be computed from the date of the theft, jettisoning or loss.
ARTICLE V
1. The operator shall maintain adequate financial security to the extent of
the limits set out in Article IV (1) (a) and (2), of such type and on
such terms as the Installation State shall specify; provided, however,
that subject to Article III (4) the Installation State may permit the
operator, except with respect to incidents involving a nuclear consignment outside its territory, to maintain such security for a lower limit.
2. Nothing in paragraph (1) shall require any Contracting State or any of
its constituent sub-divisions such as States, Republics or Cantons to
furnish financial security.
ARTICLE VI
Any person liable for nuclear damage, including the person providing
financial security in accordance with Article V (1), or any State liable under
Article III (4) shall be entitled to contribution from any other person
jointly liable pursuant to Article III (2) in accordance with the law of the
Installation State of such other person; with respect to any limit of liability
of such other person established by the applicable national law in conformity
with Article IV (1) (a), actions for contribution shall be governed by the
rules applicable to actions for nuclear damage.
ARTICLE VII
1. Where compensation is furnished by or is due from persons other than
those liable under Article IV pursuant to systems of national health
insurance, social security or compensation for occupational diseases or
accidents, such persons shall, to the extent that the compensation thus
furnished or due covers nuclear damage covered by this Convention,
acquire by subrogation the corresponding rights of the persons thus
compensated or to whom compensation is due, if so provided under the
law of the Contracting State which established such systems.
2. Where compensation is furnished in and pursuant to the law of a nonContracting State for damage covered by this 'Convention, the person
who has furnished such compensation may to that extent acquire by
subrogation the rights of the persons thus compensated; if compensation
was furnished. by a person liable under Article III, a corresponding sum
shall be deducted from the limit of liability established in conformity
with Article IV (1).
ARTICLE VIII
Alternate "B"
Alternate "A"
Recourse actions with respect to
Operators shall have a right of
compensation furnished for nuclear
recourse against any person who has
damage shall not lie unless:
manufactured materials or equip(1) the defendant expressly assumed ment for, or who has furnished -maliability by contract; or
terials, equipment or services in
(2) the incident was caused by an connection with the design, construcintentional act done with intent
tion, repair or operation of an into cause damage, in which case
stallation, or who has transported or
the action shall lie against the
stored a nuclear consignment, for
individual who committed such
fault or negligence of such person.
intentional act.
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ARTICLE IX
1. Except as otherwise provided in paragraph (2) of this Article, jurisdiction over actions for nuclear damage shall lie only with the courts of
the Installation State; the term "courts" may, for the purposes of this
Convention, include administrative bodies the decisions of which are
subject to judicial review.
2. Where nuclear damage is caused by an incident involving a nuclear consignment, jurisdiction over actions for such damage shall lie only with
the courts of the Contracting State in which the incident occurred; provided, however, that where the incident occurred on the territory of more
than one Contracting State or outside the territory of any Contracting
State, or where the place of the incident cannot be determined with certainty, jurisdiction over actions for nuclear damage resulting therefrom
shall lie with the courts of the Installation State.
3. Unless the parties agree on another court, jurisdiction over actions for
contribution shall lie with the courts which under paragraph (1) or (2)
have jurisdiction over actions for nuclear damage against the defendant.
ARTICLE X

The courts having jurisdiction under Article IX shall apply the law of
their State and the provisions of this Convention; provided, however, that
the law of the Installation State shall in all cases be applied on the following
matters:
(1) limitations of liability in amount;
(2) limitations of liability in time;
(3) recourse actions by operators;
(4) exonerations from liability;
(5) extension of the definition of "nuclear damage" to damage suffered
by employees;
(6) extension of the definition of "nuclear-hazard material" to radioactive products transported or stored in bulk.
ARTICLE XI

This Convention shall not apply to incidents that occur or to nuclear
damage that is suffered on the territory of a non-Contracting State, unless
the applicable national law so provides.
ARTICLE XII

With respect to any rights, duties or obligations established by this
Convention no national of any Contracting State shall be treated less favorably than nationals of any other Contracting State.
ARTICLE XIII
Any immunity from legal processes pursuant to rules of national law
shall be waived with respect to duties or obligations arising under, or for
the purposes of, this Convention.
ARTICLE XIV

No national law made pursuant to this Convention shall be given retractive effect so as to alter the rights, duties or obligations of the persons
concerned to their disadvantage.
ARTICLE XV

Payment of compensation and of any insurance and re-insurance sums
pursuant to this Convention will be made in accordance with the laws and
international obligations of the Installation State.
ARTICLE XVI

With respect to a nuclear consignment originating in a Contracting State
or consigned to the operator of any installation situated in a Contracting
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State the person liable for nuclear damage under this Convention shall furnish a certificate containing:
(1) the declarant's name and address, and the name and address of the
consignee;
(2) a description of the type, amount and terms of the financial security
maintained pursuant to Article V;
(3) a description of the consignment, and of the voyage with respect to
which the financial security applies.
The certificate shall be attested by the authorities of the declarant's
Installation State or of any other State. It shall accompany the consignment
and shall be considered evidence of the facts stated therein as against the
declarant.
ARTICLE XVII
Each Contracting State undertakes to adopt such measures as are
necessary to ensure the implementation of the provisions of this Convention,
including measures for prompt and equitable distribution of the proceeds
available for compensation for nuclear damage.
ARTICLE XVIII
All Contracting States agree to furnish to the Director General of the
International Atomic Energy Agency for information and for dissemination
to other Contracting States copies of their laws and regulations relating to
matters covered by this Convention.
ARTICLE XIX

Alternate "A"
1. This Convention shall be open for
by
signature on ...............
all Members of the International
Atomic Energy Agency, and to
all States to which an invitation
for signature has been addressed
by the Board of Governors of the
IAEA, and shall remain open for
signature by those States for a
period of ........ days. Instruments of ratification by signatories shall be deposited with the

1.

Alternate "B"
This Convention shall be open for
by
signature on ...............
all States. Instruments of ratification shall be deposited by signatories with .................

2. Members of the International
Atomic Energy Agency, and
other States to which an invitation for signature has been addressed, that have not signed this
Convention within the .........
day period specified above, and,
at the invitation of the Board of
Governors of the IAEA, other
States, may become Parties to
this Convention by deposit of an
instrument of accession with the

2. Any State that has not signed
this Convention within the .....
day period specified above may
become a Party to this Convention by deposit of an instrument
of accession with the ..........

3. Ratification of or accession to
this Convention shall be effected
in accordance with the respective
constitutional processes of the
Parties.

3.

Ratification of or accession to
this Convention shall be effected
in accordance with the respective
constitutional processes of the
Parties.
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Alternate "A"
4. This Convention shall come into
force on the ...... day following
the date of the deposit of the
.................
instrument of
ratification or accession with the

Alternate "B"
4. This Convention shall come into
force on the ...... day following
the date of the deposit of the
................. instrument of
ratification or accession with the

5 .............
shall promptly inform all Signatories of and Parties to this Convention of the
date of each deposit of an instrument of ratification or accession
and of the date of entry into
force of this Convention.

shall promptly in5 .............
form all Signatories of and Parties to this Convention of the
date of each deposit of an instrument of ratification or accession
and of the date of entry into
force of this Convention.

. ,. . . . . . . . . ...

°. . . . . . . . . . . . . . ...

ARTICLE XX
This Convention shall have indefinite duration. Any Party to this Convention may withdraw from the Convention by written notification given to
the ...................
who shall immediately inform the other Parties of
such notification. Notification of withdrawal shall take effect upon the
expiration of twelve months from the date on which such written notification
is received by the .........................
ARTICLE XXI

Alternate "A"
Any dispute concerning the interpretation or application of this Convention, which is not settled by
negotiation, shall at the request of
any one of the Parties to the dispute
be referred for decision to the International Court of Justice in conformity with the Statute of the Court,
unless the Parties concerned agree
on another mode of settlement.

Alternate "B"
Any question or dispute concerning the interpretation or application
of this Convention which is not settled by negotiation shall be referred
to the International Court of Justice
in conformity with the Statute of
the Court, unless the Parties concerned agree on another mode of
settlement.

ARTICLE XXII
The original of the present Convention shall be deposited in the archives
of the International Atomic Energy Agency. A certified copy of the Con...............
vention shall be transmitted to ...................

IV.

INTERNATIONAL CHAMBER OF COMMERCE (ICC)
EXECUTION OF JUDGMENTS OF FOREIGN COURTS IN
CONNECTION WITH AIR LAW
Report by the Yugoslav National Committee of the
International Chamber of Commerce
Rapporteur: Dr. Mihailo Smirnov

I. PROBLEM OF THE EXECUTION OF FOREIGN JUDGMENTS
A. Background
The problem of the execution of foreign judgments has arisen as a result
of the evolution of international legal relations which, with the development
of civilization and international relations, made it increasingly necessary
that the effect of court judgments in a given country should not be limited
to the territory of that country.
It was quite natural that in the end foreign judgments should be executed
although in the early stages of legal development the exclusive competence
of national law ruled out the idea of the execution of foreign judgments.
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However, over the years and even centuries economic development
together with the changes in the conception of the exclusive competence of
domestic law, have made it possible to move towards the execution of foreign
judgments. Historically this advance has been slow and even today it can
be said that no substantial progress has yet been made in this field, especially with regard to an international solution of the problem.
The main causes have been the idea and notion of a country's sovereignty
in matters of judicial authority which do not allow a country to enforce
foreign court judgments in its territory. The notion of sovereignty, which is
still evolving today, has given great importance to the principle of the exclusive competence of the judicial authorities for ethnics, political, religious,
cultural or other reasons.
It was held that the application of foreign judgments could have very
serious consequences for a given country's internal structure as a result of
the infiltration into its judicial life of foreign legal principles on which such
judgments are based. Furthermore, purely economic considerations often
militate against the execution of foreign judgments as their execution could
have serious financial and economic consequences for the country in which
a legal decision of an economic nature is enforced. However, the strongest
arguments against the execution of foreign judgments have always been
drawn from political considerations. It is felt that the execution of foreign
judgments may have major consequences in the political sphere since by
means of these foreign judgments principles contrary to those of the country
in question may be introduced into its political and legal fabric. All these
arguments were so strong that until recently there had been virtually no
serious attempt to find an adequate solution to the problem by means of an
international agreement which would lay down sound principles for their
solution.
Consequently, the most frequent procedure for securing the execution of
foreign judgments was to transmit the requests to the competent courts in
the other country -where these requests were dealt with in accordance with
the provisions relating to the execution of foreign judgments contained in
that country's domestic legislation. However, these provisions were in no
way identical and it can be said that there are countries where the courts
attribute practically no legal effect to foreign court judgments (Holland,
the Swiss Cantons of Appenzell, Glarus, Uri, etc.). Furthermore, a number
of countries distinguish between cases where the judgment is favorable to
their citizens and those where it is unfavorable. In the former case the
judgment can be executed without any trouble, but in the opposite case this
judgment is not even taken into consideration and a new trial has to be
started (Greece, Turkey, Portugal). A large number of countries permit
the execution of foreign judgments but on condition of absolute reciprocity
and a procedure laid down in advance (Austria, Spain, Egypt, the Argentine,
Chile, Colombia and the Swiss Cantons of Argovia, Lucerne, Schwyz, Thurgerie, Zug.). In certain countries where foreign judgments have no legal
effect they are accepted as proof in a new action brought before the domestic
courts (England, Venezuela, Holland, Uruguay, Peru, etc.). Lastly, many
other countries permit the execution of foreign judgments but under the
conditions laid down in the Code of Civil Procedure (France, Belgium, Italy
and the Swiss Cantons of Bfile-ville, Berne, Neuchatel and Tessin).5
This short account of the differing legislative attitudes to the execution
of foreign judgments shows how safely a plaintiff could rely on the execution of a foreign judgment. It can therefore be said that, as the background
to the execution of foreign judgments has shown, certain national legislative
5 See: Dr. Mirko Besarovic, "La reconnaissance et 'ex~cution des sentences
arbitrales 6trang~res," Belgrade, 1959, p. 18.
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traditions in this sphere are still very strong, a fact which will emerge even
more clearly in the following chapter on the present state of the question.
B. Present State
While taking into account the fact that modern relations have appreciably
narrowed the differences between the opposing points of view in the sphere
of legislation and have even contributed to the change in the notion of
sovereignty, one still has to reckon with fairly strong opposition to any
more thorough-going tendency to harmonize these principles. In a recently
published study, Dr. H. Maier of Frankfort-am-Main 6 gives a very interesting account of the present position concerning the execution of foreign judgments. With the help of a very striking table, Dr. Maier indicates the
outcome of a German judgment the execution of which had been demanded
in all countries of the world. Dr. Maier divides into three main categories
all the possibilities open to the said judgment.
In the first group he puts all the countries which absolutely refuse
execution.
The second group includes those countries which totally refuse the execution of a judgment as such while admitting its value as an argument in a
new action brought before the domestic courts.
Lastly, in the third group, the author places those countries which in
principle execute foreign judgments. In this latter group, he distinguishes
those countries which execute foreign judgments after an examination of
the facts, and those which make only a formal examination of these judgments. Even in this latter case a series of conditions have to be satisfied
before a judgment formally examined can be executed. Here the author
mentions that a primary condition is that the losing party should be able
to defend itself and take care of its interests; then the condition that this
judgment was not given in respect of the dispute for which the court in the
country where execution is demanded was alone competent. The third condition is that this foreign judgment should not be contrary to morality and
public policy in the country where execution is requested and lastly that
there should ,be procedural reciprocity in the execution of the judgment. In
view of the clarity of Dr. Maier's table, it is introduced below in its entirety
since an examination of it shows how much remains to be done in order to
be able to derive from the execution of foreign judgments the full benefit
it can afford.
This table shows how the present situation is far from being favorable.
Out of 65 countries considered, 32, i.e. almost half, do not approve the
execution of foreign judgments. In 8 countries these judgments serve as
proof in a new action. 14 Countries require an examination of the facts
before a foreign judgment is executed, and 23 require formal verification,
but 13 of these 23 also require an examination of the facts in addition to
the formal examination. In other words out of the 65 countries whose attitude is analyzed in this table only 10 recognize and execute foreign judgments on the basis of a mere formal examination.
This shows in a practical way, particularly suited to the discussions of
the International Chamber of Commerce, that the execution of foreign
judgments at the present time constitutes a problem which has still not
been solved.
6 See: Dr. H. Maier: "Die Vollstreckbarkeit deutcher Urteile im Ausland,"
Aussenhandelsdienst, 26th March, 1959, pages 1 and 2.
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The following chapter will be devoted to possible solutions of the problem.
II. POSSIBLE SOLUTIONS OF THE PROBLEM
A. By Means of Bilateral Agreements
Bilateral agreements represent a fairly frequent solution of the problem.
Such agreements may be reached,
-either between States which are geographically close to one another
and between whom there is consequently a greater possibility of legal
relations, involving in its turn a greater number of disputes;
-- or between distant States whose legal systems are similar.
Needless to say, these facts create between States that essential confidence which at bottom is the essential factor in the solution of the problem
of the execution of foreign judgments. This is particularly true of the
second case where the legal systems of the two States afford a favorable
opportunity for the solution of the problem.
Switzerland,8 for example, has concluded agreements on the subject of
the execution of foreign judgments with Germany, France, Italy, Austria,
Sweden, Spain, Czechoslovakia, which clearly shows that they are usually
States bordering on Switzerland or States with a legal and economic system
similar to that of Switzerland (e.g. Sweden).
The characteristic feature of these bilateral agreements is that the
foreign judgments to which they apply are recognized and executed without
an examination of their lawfulness and legal value once the conditions laid
down by these agreements are complied with, for example the validity of
decisions, the competence of the court which delivered the judgment, etc.
Of course, even in these bilateral agreements there is a reservation that
the judgment cannot be executed if it represents a violation of public policy
in the other country.
A special case is that of agreements which, without being regarded as
multilateral, are wider in scope than bilateral agreements. Among these
particular mention should be made of the agreement between the Scandinavian States for the execution of foreign judgments, 9 and other agreements which are really based on the regional spirit of the signatory States.
B. By Means of MultilateralAgreements
As far as the execution of foreign judgments is concerned, there are
only a few examples where multilateral conventions containing clauses on
the execution of foreign judgments have been signed. It is particularly
noteworthy that the majority of these agreements have covered transport
which is the subject of our report.
The first example is of two major international conventions, viz.:
-the international convention concerning the carriage of goods and,
-the international convention concerning the carriage of passengers
and luggage by rail.
In their last wording of 25th October 1952 the two conventions, known
as the "Berne Conventions" have the same article 55, para. 1, which reads
as follows:
"Judgments entered by the competent court under the provisions of
this Convention after trial, or by default, shall, when they have become
enforceable under the law applied by that court, become enforceable in
any of the other Contracting States as soon as the formalities required
in the State concerned have been complied with. The merits of the case
shall not be the subject of further proceedings. The foregoing provisions
8 Cf. Dr. Werner Romang: "Zustiindigkeit und Vollstreckbarkeit im internationalem und Schweizerischen Luftprivatrecht," Winterthur, 1958, 208 p.
9 Convention concluded on 16th March 1932 in Copenhagen between Denmark,
Iceland, Finland, Norway and Sweden. In the work of 0. Hudson Manley: "International Legislation," book 7, p. 206, as quoted by Romang, mention is made, likewise in connection with this subject, of the 1935 Convention between Latvia,
Estonia and Lithuania.
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shall not apply to interim judgments nor to awards of damages, in addition to costs, against a plaintiff who fails in his action."
It should be pointed out straight away that these clauses are only applicable in Europe and that consequently they are multilateral in only a limited
sense. Although theoretically there would be no difficulty in extending the
scope of the Berne Convention to countries in other continents, this is a
multilateral convention of limited scope. As the procedure for admitting
new States to the Berne Convention is very difficult (it is sufficient that two
member countries vote against the admission of the new member for it
not to be admitted), it is quite clear that the extension of the Berne Convention to all countries is rather complicated. Nor should it be forgotten
that the Berne Conventions merely govern relations in a very restricted
sphere, that of rail transport.
Mention should also be made of the International Convention on Road
Transport0 which contains a similar clause in Article 31:
"When a judgment entered by a court or tribunal of a contracting
country in any such action as is referred to in paragraph 1 of this article
has become enforceable in that country, it shall also become enforceable
in each of the other contracting States, as soon as the formalities required
in the country concerned have been complied with. These formalities shall
not permit the merits of the case to be re-opened."
All that has been said about the Berne Convention therefore applies to
this convention as well.
Both these conventions are interesting for our report because they can
be taken as an example for the work so far carried out on air law."
The Codigo Bustamente, in other words the Convention on Private International Law which was adopted by the 1928 Pan American Conference in
Havana, covers rather more ground. This major work also includes a few
clauses on the execution of foreign judgments. Articles 423 to 433 lay down
the principles and rules of procedure which specify in detail the procedure
for executing foreign judgments. It is worth mentioning that the Codigo
Bustamente is in force in certain Latin American States and that the essential factor in the adoption of this joint code was precisely the very great
similarity of their legal systems.
This account of the attempts to institute multilateral conventions to
make the execution of foreign judgments possible shows that this problem
is far from being solved at world level.
All the conventions mentioned so far are either regional in character or
are very limited in their application, and sometimes both.
C. World Convention for the Solution of This Problem and
Prospects for the Conclusion of Such a Convention
It would, however, be unfair to say that in the history of law no attempt
has been made to find a solution to this problem on a world basis. Although
it has not so far been possible to find an agreement which really solves the
problem this does not mean that legal circles throughout the world have
not tried and are not trying to do so. It cannot be denied that a world
solution of the problem of the execution of foreign judgments would mark a
major step forward in legal science. However the obstacles in the way of
such a solution which reside in the great differences between the laws and
legal systems of individual countries, and above all the reservations stemming from the sovereignty of the State which some countries raise in connection with a common solution are so strong that it is still not possible to
foresee the solution of this problem.
10 Convention on the contract for the international carriage of goods by road
(CMR) signed in Geneva on 19th May 1956.
11 See Mr. A. Garnault: "L'excution des jugements i l'4tranger en droit
a~rien," Dubrovnik, Conference, 1956, p. 4 and 5.
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Numerous attempts have been made, first and foremost by international
legal organizations which have always been the promoters of more thoroughgoing solutions in the sphere of law. Although the efforts of these legal
organizations have not met with success, they show that opinion is trying
to find a basis for a convention on the execution of foreign judgments.
This topic was already on the agenda of the session of the Institute of
International Law in Paris in 1878. In 1883 the problem began to interest
the Association for the Reform and Codification of Law of Nations. The
International Law Association first studied it in 1921. In 1923 and 1924 the
Institute of International Law returned to the question. The research, discussions and resolutions adopted at the sessions of these international legal
organizations represent very interesting material for a detailed study of the
general problem. Today this item is still on the program of many legal
organizations, for example, the International Law Association. The level of
this research shows that the preparatory work for an international convention on the execution of foreign judgments has already been accomplished.
It is now up to the States to find a compromise and to reconcile their attitude to the problem of sovereignty, with a more modern approach to presentday life which demands a greater breadth of outlook on what is common to
the life of all the nations of the world.
Among the intergovernmental organizations mention should be made of
the 1925 Hague Conference which turned its attention to this problem among
others. It sent all the contracting States a very interesting questionnaire;
the first question in it is particularly important for our report. 12 The question was designed to find out whether States felt they would be able to adopt
a multilateral convention on the execution of foreign judgments or whether
they thought it was first of all necessary to draw up a standard convention
which would serve as a model for bilateral conventions between States. It is
worth noting in the first place that the majority of States replied in favor
of the second solution taking the view that the time had not yet come for
drawing up a multilateral world convention and that the ground should first
be prepared by harmonizing the bilateral agreements relating to this problem. The opinion of States at that time was that these bilateral agreements
could be more easily concluded between States with a similar legal system.
The Conference worked out a draft convention which was regarded merely
as a model bilateral convention and in no way as a preliminary draft
international convention for the execution of foreign judgments.
Nevertheless efforts to frame such a convention have not been abandoned
and the problems hampering the conclusion of a convention of this kind
are still discussed. At the present time these problems are political rather
than legal since, if a convention of this kind cannot at present be concluded
this is solely due to the excessively narrow conception of the State's sovereignty over its legislation and judicial authorities. It is to be hoped that in
the not too distant future these points of view, which have already evolved,
will reach a stage where it will be possible to think of a compromise by
abandoning a few of the classical notions of national sovereignty.

III.

PROBLEMS OF THE EXECUTION OF FOREIGN ARBITRAL AWARDS

A. Early Conventions
One of the facts which lend support to the belief that in a short while it
will be'possible to conclude a general convention on the execution of foreign
judgments is that international conventions for the execution of arbitral
awards have existed for some time now. Nevertheless it should not be forgotten that there is an essential difference between a State judgment and an
arbitral award: the arbitral award is the outcome of an agreement between
12 See Romang, op. cit., p. 211.
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the parties of which it represents the final stage; on the other hand decisions given by ordinary courts are an emanation. of the sovereignty of the
State. But the increasing facilities granted for the enforcement of foreign
arbitral awards are an example of the spirit in which sooner or later the
execution of foreign judgments could be envisaged.
This gradual adaptation to the needs of the economy is reflected by three
diplomatic instruments, the Geneva Protocol on Arbitration Clauses of 24th
September 1923, the Geneva Convention on the execution of foreign arbitral
awards of 23rd September 1927 and lastly the New York Convention of
10th June 1958 on the recognition and enforcement of foreign arbitral
awards.
The Protocol on arbitration clauses of 24th September 1923 was ratified
by the following States: Austria, Albania, Belgium, Brazil, Burma, Czechoslovakia, Holland, Denmark, Finland, France, Greece, India, Iraq, Italy,
Israel, Japan, Yugoslavia, Luxembourg, Germany, German Democratic Republic, New Zealand, Norway, Poland, Portugal, Rumania, Spain, Switzerland, Sweden, Thailand, and the United Kingdom, in other words only 30
States. It is interesting to note that this international convention comprising eight articles was signed by only one State in the western hemisphere,
namely Brazil.18
The Protocol essentially recognizes the validity of arbitration agreements (arbitration clause and submission) submitting the disputes to arbitration without recourse to the ordinary courts. This first step necessitated
in addition an instrument providing for the enforcement of arbitral awards
given in pursuance of agreements covered by the Protocol. It was the Geneva
Convention on the execution of arbitral awards which met this need. The
Convention was still based on the system of reciprocity, both personal and
geographical. Only awards given in a signatory country of the Convention
and relating to a dispute between nationals of signatory countries were to
enjoy the facilities of enforcement. This convention has been ratified by the
following States: Austria, Belgium, Czechoslovakia, Holland, Denmark,
Finland, France, Greece, India, Iraq, Israel, Italy, Japan, Yugoslavia, Luxembourg, Germany, German Democratic Republic, Newfoundland, New
Zealand, Portugal, Rumania, Spain, Switzerland, Sweden, Thailand, and the
United Kingdom, in other words 26 States, one characteristic is that the
convention has not been ratified by any of the States in the western
hemisphere.
As the Geneva Convention provided facilities which subsequently no
longer seemed satisfactory in view of the considerable expansion of international arbitration inter alia, a diplomatic conference was convened in
New York under United Nations auspices in order to negotiate a new
Convention on the recognition and enforcement of foreign arbitral awards.
This Conference was held from the 20th May-10th June 1958.
B. New York Convention of 10th June 1958
The New York Convention was drawn up by the representatives of about
50 States. Signed at the end of the Conference by ten States the Convention
came into force on the ninetieth day after the deposit of the third instrument of ratification, viz. on 7th June 1959. It is at present in force among
eight countries.
By comparison with the 1927 Geneva Convention the new one is much
more liberally conceived. It no longer requires personal reciprocity; furthermore geographical reciprocity may simply be the subject of a reservation;
lastly and above all, the conditions for recognition, negative and positive
alike, have been considerably simplified in order the better to serve the
interests in question. It is to be noted that in this the Convention has gone
13 See Dr. Mirko Besarovic, op. cit., p. 199.
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beyond the advance made by the basic draft which emanated from an ad hoc
ECOSOC Committee of experts.
IV.

PARTICULAR IMPORTANCE OF THE SOLUTION OF THE PROBLEM OF THE
EXECUTION OF FOREIGN JUDGMENTS IN CONNECTION WITH TRANSPORT

A. International Characterof Transport
The regular development of legal relations in all spheres has its importance, but in that of transport the problem of the execution of foreign
judgments is of particular importance. The essential role of passenger transport is to move a person from one place to another for business, economic,
cultural or other reasons. Where goods are concerned the essential role of
transport is to move them from an area of production to an area of consumption or vice versa. Regardless of the mean of transport used most of
this transport will be international. The interniational distribution of the
work as well as the geo-political and geo-physical conditions do not make
partial autarchy possible, still less complete economic autharchy. Consequently transport plays an increasingly important role in international
economic life. It is therefore easy to forecast that in transport which is so
obviously international in character conflicts may very easily occur between
the nationals of different countries.
This fact, on which particular emphasis will be made in the section dealing with the execution of foreign judgments in connection with air law, was
immediately noticed by the authors of the first international transport
conventions, conscious as they were of the impossibility of regulating transport internationally without solving the problem of the execution of foreign
judgments. Without such a solution the result would be either conflicts of
law or, what is still worse, the person responsible might avoid paying for
the damage caused. Thus it is that precisely in transport the first attempts
at a solution by means of an international convention were successfully
made, though they were limited to the regional plane. A start was made
with rail transport and not so long ago the same principle was adopted for
international road transport.
B. Solution Under Railway Law
Article 55 of the Berne Convention
Reference has already been made to the solution of this problem in the
Berne Convention for the carriage of goods, passengers and luggage. It
can now be said that the solution contained in Article 55 of these conventions has prevailed in the organization of rail transport. 14
While recognizing that this Convention can only be applied in Europe,
it is of great importance for us since it represents the first attempt in the
sphere of transport to find the solution of the legal problem of the execution of foreign judgments by means of an international convention. The
second objection leveled at this system is that this clause is a summary one
and does not contain any details of procedure, but refers to the law of the
State concerned. Although this remark is sound Article 55 of the Berne
Convention loses none of its importance.
C. Decision in Connection With Road Law-Article 31 of the Convention
on the Contract for the International Carriage of Goods by Road of
19th May 1956
On 19th May 1956 there was conducted in Geneva the Convention on the
contract for the international carriage of goods by road (CMR) which in
Article 31, para. 3, contains the clause reproduced on page 7.
14 See Bela von Nanassy: "Das Internationales Eisenbahnfrachtrecht," Vienna,
1956, p. 793.
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Paras. 4 and 5 of this Article are also noteworthy, especially § 4 which
stipulates:
"The provisions of paragraph 3 of this article shall apply to judgments
after trial, judgments by default and settlements confirmed by an order
of the court, but shall not apply to interim judgments or to awards of
damages, in addition to costs against a plaintiff who wholly or partly fails
in his action."
Consequently, in the carriage of goods by road the execution of foreign
judgments has been solved in a similar way to that of the Berne Conventions. This is a fact which bears out the argument that the time has come
to solve this issue in air law in a general and adequate way since air transport is undeniably much more definitely international in character than
road and rail transport.
V. PARTICULAR PROBLEM IN AIR LAW
A. Essentially International Characterof Air Transport
Although the international character of road and rail transport was a
factor which contributed to the solution of the problem of the execution of
foreign judgments in these two spheres, it is obvious that air transport
with its great speeds which today after the introduction of turbo-jet aircraft
exceed 1.000 km an hour, is a form of transport where the international
character is predominant. It is sufficient to glance at a map of the world to
see that at the present time air transport cannot (except for example in the
USA, USSR, China or India) be imagined as a purely domestic form of
transport since the range of present-day aircraft makes it impossible for
most States to confine themselves to domestic air transport. The speed factor
plays such a role that, for example, in European transport an average route
takes in the territory of three or four States if not more. This factor is
particularly noticeable in the case of the long distance inter-continental
flights which embrace eight, nine or even more States.
It is obvious that it is in the air transport sphere that the most national
interests are encountered, within the very limits of a single flight of a
given airline. It is therefore extremely important in this connection that the
judgments of foreign courts concerning the legal problems of the same
flight can be executed easily so that the damage which may be caused by
this form of transport either to third parties or to users can be really compensated. Nevertheless it has to be admitted that in current air law there
is no ratified convention which provides for the execution of foreign judgments. The fact that in rail and road law these problems are settled although
perhaps summarily, whereas they are not in air law which relates to a means
of transport where the highest speeds are obtained and international legal
proceedings are frequent, represents one of the fundamental aspects of the
proposition submitted by the Yugoslav National Committee of the International Chamber of Commerce.
The Yugoslav National Committee considers it quite illogical that a
solution has not been found in air transport. It feels that it is due solely
to a lack of effort in this direction and that the International Chamber of
Commerce, as the representative of users of air transport, should initiate
further action in this field, particularly since as has already been seen it
would not be very advisable to await a general convention on the execution
of foreign judgments in view of the still numerous objections to such a
scheme. However, a decision on a given case, such as air transport, where
such a decision is very necessary, would in the Yugoslav National Committee's opinion, have greater chances of success.
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B. Amount of Possible Damages Resulting From the Operation of
Air Transport
If the international character of air transport can be regarded as a
decisive argument in favor of such a decision the amount of the damage
caused in air transport also constitutes a weighty argument in favor of the
need to solve as soon as possible the problem of the execution of foreign
judgments in connection with air law. If it were impossible to collect some
insignificant compensation through the non-execution of foreign judgments
the situation would not be so serious. But in air transport cases have from
the outset concerned aircraft which can cause very considerable damage.
In the history of aviation it is sufficient to mention the serious accident of
the Zeppelins, such as for example that of the "Zeppelin R-101," as well as
many accidents caused by small aircraft with one or two engines and the
enormous damage caused by the large aircraft with four and six engines, to
have an idea of the damage this means of transport may cause. Then there
is the possible damage which unfortunately in the very near future may be
caused by the turbo jet aircraft which practically reach the speed of sound
and carry from 100 to 200 passengers. There is one characteristic of the
damage caused by air transport that does not appear in the other means of
transport. Owing to the weight on the one hand and the great speed on
the other, aircraft usually cause damage to third parties who generally
speaking are not connected with air transport. Suffice it to mention the case
of a large aircraft crashing on to a block of houses in a town or on to a
village farm. Here the moral aspect of the damage caused as well as the
moral obligation to pay compensation are much greater than in the case
of damage caused by the shipwrecking of a vessel or by the collision of two
cars or two trains. For other means of transport where the damage is
usually suffered by users of the transport, this category of damage to a
third person is much rarer. For this reason it was quite natural that in air
law a very serious discussion concerning the execution of foreign judgments
should begin precisely on the subject of the Rome Convention relating to
damage caused to third parties. For the other means of transport this very
rare damage is limited to a fairly restrictive zone round the track. One can
imagine the damage that might be caused through the collision of two cars
by a part of the car which had flown sideways and injured a passer-by. A
similar case can also be imagined in the event of a train collision, but where
air transport is concerned there are no limits to such damage since there
are practically no fixed lines of communication.
Furthermore, damage caused by air transport is very considerable even
in the case of direct damage, first of all because of the large sums involvedan aircraft today may be worth several million dollars-and also because the
goods carried are almost always valuable. In the matter of air passenger
traffic, although considerable headway has been made in connection with
safety, the toll of victims in accidents is always close on 100%. All this
lends support to the argument that damage in air transport either to users
direct or to third parties is very considerable. The fact that this damage
may not be compensated is therefore very important both for the development of air transport and for the moral aspect of the whole problem. Failing
a solution to the problem of the execution of foreign judgments such a situation can very easily occur; it is enough to think of the damage that foreign
airlines could cause to third parties or directly to the users of air transport
in a transit country like Yugoslavia. If in such a case Yugoslav courts were
competent it is obvious that their judgments granting compensation to the
claimant would have no meaning if they could not be executed in the foreign
country where the financial center of the responsible company is situated.
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C. Theoretical Study of This Problem So Far
In the theory of air law the problem of the execution of foreign judgments has been dealt with in different ways by various authors. This important question is also down on the program of work of certain associations
and international organizations. As regards the purely theoretical studies
of certain authors, this report will mention by way of example several
opinions which, it is felt, show the attitude of legal science on this problem.
It is interesting to note that few authors turned their attention to this
problem before the second world war. Among these authors that did, mention
should first be made of Raphadl Coquoz, 15 who in his work "Le Droit priv6
international a6rien" expressed himself in very forthright terms on this
problem. The author calls for the introduction of standards for the execution
of foreign judgment not only in the Rome Convention but also in the
Warsaw Convention since he considers that the absence of such a clause
similar to that in article 55 of the Berne Convention represents for air
transport a gap which detracts from the value and scope of the Warsaw
Convention. 16 The same author regrets that the delegates should have
rejected the Swiss delegation proposal for the introduction in the Rome
Convention of a clause similar to that of Article 55 of the Berne Convention.17
After the second world war, in Europe as in America, many authors
studied this problem, among them Cooper,' 8 Chauveau, 19 Otto Riese and
Jean T. Lacour,20 and two other authors, Professor de Juglart 2 ' and Dr.
Werner Romang, 22 who have recently devoted much thought to this question.
The doctoral thesis which Dr. Werner Romang devoted in 1958 to the
problem of the competence of courts and the execution of judgments in
connection with Swiss private air law and international private air law is
the first work dealing directly with this problem. The book by Andre Garnault 2 3 is also worth mentioning although his activities in this sphere will
be discussed at greater length in connection with the work of the International Law Association (ILA). We also broached this problem in an article
in 1956.24
This short list of authors in no way means that other authors dealing
with air law have not examined the question. Mention should also be made
of Lemoine, Riese and Goedhuis who threw out some ideas on it in their
books. If one wishes to follow a choronological order it is necessary to cite
first of all the very interesting study by Professor Cooper on one of the
drafts of the Rome Convention when it was elaborated. In this article
Professor Cooper begins with an historical survey of the problem and the
central idea is the fear that the procedure laid down in the Rome Convention
will encounter considerable opposition in countries with the Anglo-Saxon
system of law. Referring to certain court judgments, particularly in the
United States, Professor Cooper feels that the ratification of the Rome
See Raphael Coquoz: "Le droit priv6 international a6rien," Paris, 1938.
16 See Raphael Coquoz: op. cit. p. 155.
17 See Raphael Coquoz: op. cit. p. 221.
1s John Cobb Cooper: Recognition of foreign judgments under article 15 of
proposed revision of Rome Convention, The Journal of Air Law and Commerce,
1950, No. 2, p. 212.
19 Paul Chauveau: "Droit A~rien," Paris, 1951. Commerce, 1950, No. 2, p.
212-220.
20 Otto Riese et Jean Lacour: "Precis de Droit Afrien," Paris-Lausanne, 1951.
21 Michel de Juglart: "La Convention de Rome du 7 octobre 1952 relative aux
dommages caus6s par les a6ronefs aux tiers h la surface," Paris, 1955.
22 See Dr. Werner Romang: Remark, page 6.
23 See A. Garnault: "Rapport sur l'ex~cution des jugements A l'6tranger en
droit a~rien," Revue Frangaise de droit a6rien, 1954, p. 331.
24 See Dr. M. Smirnov: "L'excution des jugements des tribunaux 6trangers
en droit a6rien," Revue G~n~rale de l'Air, No. 1, 1956, p. 17-21.
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Convention will be a constitutional problem and that in view of the federal
system a great deal of effort will be needed to persuade the United States to
accept the provisions of the Rome Convention.
Mr. Chauveau has a particular view of this subject which will be dealt
with in the account of the ILA's work, but at this stage it can be said that
he regards the creation of an international court for private air law as more
advisable that the introduction of a system for the execution of foreign
judgments in the air conventions. On the other hand, in their textbook,
Professor Otto Riese and Jean Lacour repeatedly declare themselves to be
very much in favor of this system. 25 As early as 1951, in other words before
the 1952 Rome Convention was signed, these air law experts were writing
that "despite the statements by the German delegation in Warsaw and the
Swiss delegation in Rome, the reciprocal judicial recognition of judgments
by Contracting States was rejected. The result was that the Warsaw Convention, in certain cases, loses a good deal of its practical value." These same
authors propose the revision of the Rome Convention and the introduction
of a clause on the execution of foreign judgments in the new Rome Convention. In his book on the Rome Convention Professor Michel de Juglart
devotes a whole chapter in the second book (Chapt. 3, pages 165-172) to
the problem of the execution of foreign judgments. He analyzes the preparatory work of this Convention dealing with the problem and examines all the
details of the system introduced in Article 20 of the Rome Convention.2 6
Professor Juglart's book, especially devoted to the new Rome Convention,
speaks of the system of the execution of foreign judgments in the particular
case of damage caused to third parties on the surface. This account nevertheless represents a full analysis of the problem.
In the theory of air law it is the thesis of Dr. Werner Romang, subsequently published in book form, which has shed most light on the question.
The third part of this book (pages 204-257) is devoted to the problem of the
execution of foreign judgments, a fact which does not mean that very
interesting data on this subject do not also appear in the first and second
parts of the book dealing with the main regulations and concepts in air law
and the problem of the competence of air law courts. The fourth and last
part of the book devoted to the question of the international court for air
law is of great importance for the study of the problem of the execution of
foreign judgments.
In a chapter which analyzes the whole problem from a legislative point
of view, Dr. Romang considers the problem of the future of methods for
executing foreign judgments in connection with air law. Summarizing this
chapter, it can be said that Dr. Romang is in favor of the extension of the
Rome Convention system to the other air conventions, nevertheless taking
into account the characteristics peculiar to the questions dealt with by
these conventions which sometimes make it essential to depart slightly from
the Rome system. Dr. Romang says "Provisions which depart from the
Rome Convention system should be stipulated only if this proves absolutely
'27
necessary.
This account of the theoretical analyses of the problem shows that the
authors dealing with air law recognize the need to introduce stipulations
about the execution of foreign judgments in the international conventions
on air law, and many of them regard the Rome Convention and its system
for the execution of foreign judgments as a model.
25

The author quotes the very interesting report presented by G. Jacob on 19th

March 1952 to the French National Committee of the Comit6 Juridique de l'A6ronautique which had as its theme "Les r~gles proc~durales dans le projet de la
Convention de Rome" likewise dealing with the problem of the execution of foreign
judgments.
26 See Annex.
27 See op. cit. p. 260.
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This review of the theoretical surveys relating to the execution of
foreign judgments would not be complete without a reference to the work
of international organizations on this subject. As has already been said, the
International Law Association has been dealing with the problem since
1954, particularly in air law. As eminent lawyers are taking part in these
discussions, a short account of this work will be very useful for clarifying
the problem.
The International Law Association embarked on this study after its
Edinburgh Conference following a report submitted by the distinguished
French lawyer Andr6 Garnault.2 8 The main thesis of this report was that
the introduction of the system for execution of foreign judgments in certain
air law conventions is quite logical and the rapporteur concluded that this
system should be extended to other air law conventions, first and foremost
to the Warsaw Convention. The Rapporteur's idea was to make judgments
automatically enforceable within the limits of liability laid down in Article
22 of the Warsaw Convention. That would make it possible to avoid all the
special cases (particularly Article 25 of the Convention) which, according
to the judgment of the domestic court give the carrier unlimited liability.
The very searching discussion in Edinburgh ranged from the opinion of
Dr. B. Cheng who emphasized the difficulties of Article 25 of the Warsaw
Convention to the opinion of Professor Chauveau who felt the proposal to
extend the system of Article 20 of the Rome Convention to other air law
conventions was less satisfactory than that for setting up an international
court for private air law disputes which might do away with the problem
of the execution of foreign judgments. Mention should also be made in this
discussion of the proposal by the Persian delegate, Mr. Agababaiana, designed to introduce a compulsory arbitration clause thus making it a great
deal easier to execute decisions abroad than the judgments of ordinary
courts.
The Edinburgh resolution adopted at the conclusion of this discussion
was as follows:
"The Conference expresses its thanks to Mr. Garnault for his important and interesting report which has served as a basis for a very interesting discussion. This discussion showed how urgent such an examination
was. The Conference refers this problem to the Commission for study and
at the same time expressed its desire that this subject should be discussed
at the next Conference." (Non-official translation.)
Consequently, at the 47th Conference of the ILA in Dubrovnik, the
question was the theme of a new report by Andr6 Garnault introducing a
draft additional text to the Warsaw Convention, which reflected the Rapporteur's main idea
that the writ of execution should extend up to the
29
ceiling of liability.
This draft also provided for a whole series of causes based in general
on Article 20 of the 1952 Rome Convention which allowed the court to
refuse execution of the foreign judgments.
In Dubrovnik 3o the discussion of this draft dealt in general with the
case of a refusal of execution. The Hungarian delegate, Professor L. Reczei,
particularly urged the deletion from Article 2, para. f. of the stipulation
under which execution may be refused in the case where the judgment
refers to damage provided for under Articles 17, 18 and 19 of the Warsaw
Convention if the carrier is exonerated from liability under Articles 20 or
21 of this Convention. At the end of this discussion the Conference adopted
28 See The International Law Association, Report of the 46th Conference,
Edinburgh, 1954, chapt. VII, p. 290 and 302-308.
29 See The International Law Association, Report of the 47th Conference,
Dubrovnik, p. 146-176.
30 The Hungarian delegate Professor L. Reczei, the Yugoslav delegate, Dr. M.
Smirnov and the American delegate Prof. Dr. Aknauth took part in this discussion.
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a resolution deleting paragraph (f) of Article 2 from the draft, the Rapporteur himself, together with the other delegates, agreeing to this change.
The question thus entered into its last phase at the ILA and according
to our information it was not dealt with during the New York Conference
in 1958. From this it may be inferred in short that there is a resolution
recommending that the Warsaw Convention be completed by regulations
introducing the system of the Rome Convention with liability limited to the
81
level laid down in Article 22 of the Warsaw Convention.
As the Hague Protocol has solved the question of the revision of the
Warsaw Convention for a certain time, this plan now remains to be implemented.
VI. POSITIVE PROVISIONS CONCERNING THE EXECUTION OF
FOREIGN JUDGMENTS IN CONNECTION WITH AIR LAW

A.

The System of the Rome Convention on Liability to Third Parties
on the Surface
Despite the great and varied activity of legal circles in the sphere of
aviation which has resulted in several international conventions during the
last fifty years-ratified or only submitted for ratification-it is characteristic that at the present time in air law there is only one convention-the
Rome Convention of 7th October 1952-with an elaborate system for the
execution of foreign judgments. Apart from this convention there is still
the 1954 draft convention on aerial collision which was recently put on the
program of work of several international organizations and which also
contains provisions concerning the execution of foreign judgments, generally speaking, borrowed from the system of the Rome Convention. There is
no other convention or draft convention on air law which contains provisions
covering this important subject.
Consequently, most of our report will be devoted to the study of the
Rome Convention system for the execution of foreign judgments since the
nub of the Yugoslav National Committee's proposal is precisely the wish
that this system be extended to all conventions on air law where their
subject matter so permits.
The Rome Convention of 7th October 1952 is the modified text of the
1933 convention on the same subject. Although one of the main causes for
the revision of the 1933 Rome Convention was the question of the insurance
coverage for the carrier's liability, the problem of the execution of foreign
judgments, to which no solution had been found in 1933, was undoubtedly
one of the causes of the complete revision of this convention.
Indeed during the 1933 Rome Conference, the Swiss delegation proposed
the introduction in the convention of a provision
similar to that of Article
8 2
55 of the Berne Convention on carriage by rail.
But the majority of delegates were at that time opposed to the inclusion
of such a provision in the convention, regarding it as a particular question
with which the Conference was not competent to deal. Accordingly the
Swiss proposal was rejected by fourteen votes to six and the 1933 Rome
Convention remained without provisions which would have provided a solution to the problem of the execution of foreign judgments. In 1952 in Rome
a principle was adopted which made it incumbent to find a solution to the
31 In his work already quoted (p. 216), Dr. W. Romang challenges the idea
contained in this draft. To the writ of execution for the damage limited by Article
22 of the Warsaw Convention he raises the following objection: "In what way can
one apply the limitation of the amount after a judgment, where in the event of the
death of a passenger, those entitled to do so bring an action in different States
some of which recognize the limited liability of the carrier and others total
liability."
82 See Romang, op. cit., p. 219.
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execution of foreign judgments. After long discussions Article 20 of the
Rome Convention 33 laid down a system involving a single competent court
for disputes arising from this Convention, namely the court of the place
where the damage occurred. As a logical consequence of this article providing for a single court it was necessary to ensure the execution of the judgments pronounced by this court, failing which many judgments of courts
that were competent under this convention would not be executed.
Para. 1 of Article 20, laying down this principle, therefore represented
a prior condition to the elaboration in para. 4 of the same article, as well as
in paragraphs 5 to 12 of the principle and execution procedure of foreign
judgments under this international convention.
It is necessary to point out that since 1929 air law had the Warsaw Convention for the unification of certain rules relating to international carriage
by air which in private international law was a document signed by practically all countries in the world, in other words this system of the Rome
Convention introduced regulations for the execution of foreign judgments
in a sphere where there is a tradition for international air law to be very
widely applied. There is ground for hoping that with the ratification of the
Rome Convention3 4 mankind will have its first far-reaching international
legal document concerning the execution of foreign judgments.
Paragraph 4 of Article 20 of the 1952 Rome Convention lays down in
the first sub-paragraph the principle of the execution of foreign judgments,
even by default, which would be pronounced by a court competent in conformity with this convention. Such judgments, upon compliance with certain
formalities prescribed by the laws of the contracting State where execution
is applied for, are enforceable.
From a geographical point of view they can be executed in the contracting State where the residence or principal place of business are of the
person against whom execution is applied for. However, these judgments
may also be executed in any other contracting State where the person
against whom execution is applied for has any assets when the assets he
possesses in the State where the judgment is pronounced or in the country
where his residence or principal place of business are, do not suffice to cover
the cost of the damage which the said person has been ordered to pay.
It is clear that this principle of the execution of foreign judgments
which is laid down in such broad terms should be somewhat modified, in
other words limited to some extent. Para. 5 of Article 20 specifies the
following cases where the court required to execute a foreign judgment
may refuse to issue execution:
(a) the judgment for which execution is sought was given by default
and the defendant was informed too late to be able to take the
necessary steps;
(b) the defendant was not given an opportunity to defend his interests;
(c) the judgment on which the action is based has already formed the
subject of another judgment or an arbitral award which, under the
the law of the State where execution is sought, is recognized as final
and conclusive;
(d) the judgment has been obtained by fraud of any of the parties:
(e) the person by whom the application for execution is made had not
the right to do so.
In all the other cases the judgment will be executed abroad since, as
stated in para. 6 of Article 20, the merits of the case may not be reopened
in proceedings for execution.
3 See Annex 1.

So far the 1952 Rome Convention has been ratified by the following countries: Egypt, Canada, Spain, Luxembourg, Pakistan and lastly Ecuador.
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The system also provides for the case where the court of the State in
which execution is sought refuses to issue execution. This is the well known
case referred to in para. 7 of Article 20 which stipulates that the execution
may be refused if the judgment is contrary to the public policy of the State
in which execution is requested.
Whereas the five cases in para. 5 of Article 20 are purely legal and
constitute a legal safeguard for persons against whom the execution is
sought, this last case in para. 7 of Article 20 is of a political nature which
for the time being cannot be avoided in such matters. However, with the
development of international relations there is reason to hope that in time
such considerations will no longer be a ground for not executing foreign
judgments in connection with air law.
It is also worth mentioning that para. 8 of Article 20 stipulates that if
execution of any judgments is refused on any of the grounds referred to in
sub-paragraphs a, b, or d of para. 5 or in para. 7, a new action may be
brought in the State where execution has been refused. However, this
judgment may not award compensation for damage exceeding the amount
stipulated in the convention. But one year must elapse from the date on
which the claimant has received notification of the refusal to execute the
judgment before this new action is brought.
Para. 9 of Article 20 provides for cases where the court of the State to
which application for execution is made refuses it if the judgment has been
rendered in a State other than that in which the damage occurred. The court
must wait until all the judgments rendered in the State where the damage
occurred have been satisfied before issuing execution of the judgment. The
same paragraph also provides for the case where the court applied to also
refuses to issue execution even for the execution of a judgment given in
the country where the damage occurred because it has to wait until all the
particular applications concerning the accident have been collected and submitted in the country where the damage occurred so that it may be ascertained that the limit of liability under the convention has not been exceeded.
In this latter case the convention provides for an adequate reduction of all
the applications.
Para. 10 of Article 20 lays down the principle that the costs of the
judgment shall 'be covered by the execution of the judgment. However, the
court may limit such costs to 10% of the sum for which the judgment is
rendered enforceable.
Under para. 11 of Article 20 interest not exceeding 4% per annum may
be demanded from the date of the judgment in respect of which execution is
granted.
The whole system of the Rome Convention is based, as far as the execution of foreign judgments is concerned, on a prescriptive rule contained in
para. 12 of Article 20 under which an application for execution of a judgment may be made within five years from the date when the judgment
became final.
This is therefore a system for the execution of foreign judgments which
allows for all circumstances and which consequently is much more complete
than the system of execution contained in the Berne Convention on rail
transport or in the Geneva Convention for the carriage of goods by road.
The Rome Convention offers an example which could direct air law along
a path which, in our opinion, could revolutionize the whole system for the
execution of foreign judgments. This system based on the practical needs
of the excellent means of transport the aeroplane represents, while making
it possible in certain circumstances to refuse execution of foreign judgments, could become a model for the solution of this problem if cases of
refusal to issue execution were handled carefully and with a certain amount
of goodwill on the part of the contracting States. For these States the fact
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that the system of the Rome Convention would be applied to other air contions would be proof of the vitality of the new Rome Convention and a factor
which would further help to speed up its ratification.
B. The System of the 1954 Draft Convention on Aerial Collision
Of all the draft air conventions now being thoroughly studied, it is only
in the draft convention on aerial collision that a clause on the execution of
foreign judgments has been introduced. This question of aerial collision is
becoming increasingly important at the present time with the introduction
of turbo-jet aircraft and above all with the possibility of collision between
military and civil aircraft flying at roughly the same height.
But, although it has already been studied in the pre-war work of the
CITEJA, 35 none of the pre-war drafts of this convention tackled the problem of the execution of foreign judgments.
This convention was then prepared by the CITEJA and a final draft text
was made during its 11th Session. After the war the Legal Committee of
ICAO again tackled the problem and at its Montreal meeting in 1954, a
draft was prepared which contained a clause on the execution of foreign
judgments in principle identical to the clause in Article 20 of the 1952 Rome
Convention.
After a pause of nearly five years, this question is once more on the
agenda of the ICAO Legal Committee and in March 1960 this draft was
again discussed at the session of an ICAO Sub-Committee. It was for this
reason that the ICAO sought the opinion of many organizations, including
the ICC whose Committee on Air Law has examined the question.
It is probable that in 1961 this preliminary draft in its final version will
be submitted to an international diplomatic conference and it is therefore
possible that in the same year a second international convention on private
air law will contain a clause concerning the execution of foreign judgments.
This fact will help to support our main thesis that the system of the Rome
Convention should be extended to all private air law conventions whose
subject matter itself so permits.
C. The Absence of Any Clause Dealing With the Execution of Foreign
Judgments in Other Air Law Conventions (Warsaw Convention and
Others)
It has already been stated that apart from the draft Convention on aerial
collision, the Rome Convention of 1952 is the only example in air law of an
international text dealing with the execution of foreign judgments. But this
does not mean that during the elaboration of other conventions proposals
were not put forward to introduce such clauses. In this connection we shall
dwell on the 1929 Warsaw Convention and the 1955 Hague Protocol where
this question was often discussed during the elaboration of these international texts.
Already in 1925 the first draft the French government submitted to the
first international conference on private air law contained the following
Article 11 :86
"Judgments pronounced after trial or by default by the competent
judge under the provisions of this convention shall be declared enforceable in the signatory States to this convention without a revision of the
merits of the case."
Although this clause immediately came up against considerable opposition, Mr. de Vos, Rapporteur of the subsequent work concerning this convention at the third Session of the CITEJA, introduced the following
Article 29/I in his draft:
85 See Dr. M. Smirnov-CITEJA-Son activitY, son organisation, Paris, 1936,
p. 126-127.
86 As quoted by Romang, p. 214.
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"In the event of death all action shall be brought before the first court
to which they have been regularly referred and the judgment
rendered
37
shall be final and conclusive in all the contracting States."
Although this clause did not mean the acceptance of the system of execution of foreign judgments except in the one case of the death of a passenger,
it encountered fairly considerable opposition and the enforcement clause
was rejected by nine votes to eight.
At the Warsaw Conference the German delegation suggested recognition
on the basis of reciprocity of judgments under this convention in all contracting States. Nevertheless this proposal was also rejected. During the
discussion on this point at the Warsaw Conference
some very interesting
38
arguments quoted by Romang were put forward.
Many delegates emphasized the fact that there was a similar clause in
the Berne Conventions. In this connection those opposed to the introduction
of these clauses in the Warsaw Convention stressed the difference between
the Berne Conventions and air conventions, particularly on account of Article
52 of the Berne Conventions which require that the legal practice of the
State seeking to take part in the Berne Convention be organized in such a
way as to make the execution of its judgments possible abroad. This Article
represented in short one of the reasons for refusing the accession of a
country to the Berne convention. As all States were free to accede to the
Warsaw convention, it is obvious that such a provision could not enter into
the Warsaw convention.
These few, in our opinion, rather interesting facts have been mentioned
to show that there was a tendency to introduce provisions concerning the
execution of foreign judgments into the Warsaw Convention. In the absence
of such provisions and according to Article 28 of the Warsaw Convention
which provides for the competence of three courts, the claimant in general
when he chooses the competent court opts for the one where he is most
certain to receive compensation and not for a national court, which would
however be more logical and more natural.
It was expected that the question of the introduction of provisions concerning the execution of foreign judgments in the Warsaw Convention
would be raised during the 1955 Hague Conference, convened to revise this
convention. Before the conference this problem on the execution of foreign
judgments was entrusted to a Sub-Committee for detailed study. Its conclusion was rather interesting:
"The Sub-Committee is of the opinion that this question should not be
introduced in a convention dealing with a single subject and considers
that a separate convention would be necessary to deal with the whole of
the problem of judgments at international level."
The Rapporteur, Major Beaumont, did not therefore introduce in his
draft any provisions concerning the execution of foreign judgments which
did not figure in the Rio de Janeiro draft.
At the 1955 Hague Conference this question was again placed on the
agenda following an Argentine proposal to introduce provisions concerning
the execution of foreign judgments in the Convention. It is characteristic
that the Argentinian delegation should have suggested that the provisions
of Article 20 of the 1952 Rome Convention and those of Article 10 of the
1954 draft convention on aerial collision should be taken as a basis for the
provisions of the Warsaw Convention on this subject. The German delegation supported the Argentinian delegation. Owing to lack of time and the
absence of any draft of these provisions, the Hague Protocol was completed
by the following appeal to the ICAO:
"The Conference,
Considering that neither the Warsaw Convention nor the Protocol to
37 As quoted by Romang, p. 215.
38 See op. cit. p. 216.
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amend the said convention, signed on 28th September 1955, contains
rules relating to the execution of judgments rendered under the Convention or the Protocol
Invites the International Civil Aviation Organization to consider whether
it is desirable to include in the Warsaw Convention rules relating to
procedure in cases arising under the Convention, including the execution of judgments."
Although the discussion concerning an introduction of provisions about
the execution of foreign judgments in the Warsaw Convention was thus
postponed for a certain time, this does not mean that the need to include
them does not remain. In the section on the theoretical study of this problem
we referred to the work of the International Law Association which, thanks
to the efforts of the Rapporteur, Andr6 Garnault, has already yielded positive results. We therefore consider that the Warsaw Convention represents
the first field of application for the system of the Rome Convention whose
cause the Yugoslav National Committee of the ICC pleads.
Except in the preliminary drafts of the 1938 Brussels Convention3 9 for
the unification of certain rules concerning assistance and salvage of aircraft
or by aircraft at sea, there has been no clause in the other conventions on
air law dealing with the execution of foreign judgments. During the preparatory work for the 1938 Brussels Convention and during the ninth
Session of the CITEJA in 1934, the question of the execution of foreign
judgments arose once more. The Polish delegate, Professor Babinski, took
the view that it was necessary to introduce provisions on the execution of
foreign judgments in the draft Brussels Convention. Professor Ripert was
of the opposite opinion, feeling that it was illogical to introduce this question, which had still not been solved anywhere in air law, in a convention
where attachment was the best guarantee for ensuring the payment of
compensation. Despite the humor of Professor Ripert's argument ("in practice, it is the only way of recovering one's money since if people are allowed
to depart they never pay," he said), we take the view, and so does Dr.
Romang, that the system of the Rome Convention can also be applied to the
1938 Brussels Convention since it is sufficient to imagine the case where only
persons are rescued and where, consequently, any attachment is out of the
question.
As has already been said, no provision of this kind exists in any of the
other conventions or draft conventions on air law, namely: the Convention
of 29th May 1933 on the precautionary attachment of aircraft, the Brussels
Convention on assistance and salvage of aircraft or by aircraft at sea of
29th September 1938, the Geneva Convention on the international recognition of rights in aircraft of 19th June 1948, the Draft Convention on aerial
collision in its 1954 wording, the Draft Tokyo 'Convention for the unification of certain rules relating to international air carriage by air performed
by a person other than the contracting carrier, of September 1957. This list
which has nevertheless omitted many draft conventions elaborated by the
CITEJA and not accepted by the Legal Committee of the ICAO, or appreciably modified, so that their elaboration is still under way, such as the
Draft Convention on the legal status of aircraft, the Draft Convention on
the legal status of air crew, etc., is a vast field to which the provisions of
the Rome Convention on the execution of foreign judgments could apply.
VII. POSITION OF TRANSIT COUNTRIES AT PRESENT IN RELATION TO THE
EXECUTION OF FOREIGN JUDGMENTS IN CONNECTION WITH AIR LAW
A. Competence of National Courts to Fix the Amount of Damage Caused
Above National Territory
The most logical arguments are those under which the competence of
national courts 'has to be established according to the place of the accident
39 See Romang, p. 225 and 226.
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or the place where the damage occurred. In air law this logic is even more
implacable. If the State or its citizens or their property suffer damage as
the result of an air accident, it is more normal that the competent court for
dealing with the damage caused should be the court of the place where the
accident occurred, in other words, where the damage was caused. This court
can immediately collect on the spot the statement of witnesses, can note all
the important facts, hold the necessary official enquiries and thus best safeguard the life and property of its citizens. In the case of damage caused to
third parties this idea seemed so normal that it was finally incorporated in
the 1952 Rome Convention. However, when there is any question of direct
damage caused to the citizens and property of foreign States, some hesitation persists in international legal thinking as to whether the court where
the accident occurred should remain solely competent. This hesitation is due
to the fact that in such a case, for example the collision of two foreign
aircraft over Yugoslav territory, the Yugoslav court would have jurisdiction
over relations between foreign citizens which would usually only concern it
for reasons of territorial security.
The second example concerns the damage caused in accidents by a
foreign aircraft to a foreign person above Yugoslav territory. In such a
case the competence of the national court of the place of the accident was
also challenged during the discussion on international agreements, to such
an extent that Article 28 of the Warsaw Convention has completely ruled
out the competence of this court and has left the choice to be made between
three jurisdictions:
-the court of the carrier's place of residence or principal place of business,
-or that of the place where he has an establishment by which the contract has been made, or finally,
-the court at the aircraft's destination.
We still, however, consider that the main argument against the national
competence of the court is the lack of confidence in the judicial authorities
of that country. But in time, as culture and civilization take root in the
developing countries, the level of the judicial authorities will not vary very
much from one country to another and will not give rise to fears as to their
attitude and objectivity.
Moreover, a country's security always requires, although at the present
time this is much less marked, that the State should have control over what
happens above its territory.
Consequently, although we do not feel that the competence of other
courts is completely ruled out, we do consider that the choice of the jurisdiction of national courts according to the place of the accident, in other
words of the damage caused, will gradually prevail. Whence the increasing
need to find a solution to the problem of the execution of foreign judgments,
particularly in the case of transit countries. We have already had an opportunity of seeing, and we shall again return to this, what the consequences
can be of the lack of system for the execution of the judgments of the competent national courts in connection with air law.
B. Amount of Damage and Possibility of Their Increasing With the
Development of Space Travel
We have already referred to the amount of damage that can be caused
in air transport. With the development of flights in outer space and the
possibilities of space travel in general, it is obvious that this damage may
become even greater, considerably so if the height that will be reached by
these flights in outer space is borne in mind. Consequently, damage in air
transport will not only increase through ordinary air transport services but
zbove all with the development of flights into outer space. Needless to say,

INTERNATIONAL

the situation of transit countries-and in the case of space travel the whole
world is a transit country-will be even more difficult and consequently the
need for the execution of national judgments even greater.
C. Consequence of the Failure to Execute Foreign Judgment in This Field
As this fact has already been dwelt on in our report, we merely wish to
show by means of a few examples what the consequences can be of the
absence of a system for the execution of foreign judgments, particularly in
transit countries.
The essential feature of transit countries is naturally that there are
more foreign aircraft flying over their territory than their own aircraft
flying over the territory of foreign countries. The possibility of damage over
their own territory is therefore greater for transit countries. As there is a
tendency at the 'present day in international air law conventions to give
more importance to the competence of the court of the place where the accident occurred, and therefore where the damage was caused, it is obviously
greatly in the interests of every transit country that its judgments should
be easily and properly executed abroad. It is sufficient to think of a foreign
aircraft which flies over a transit country and causes some damage. The
competent national court which decides on the compensation to be paid by
a foreign air line depends entirely on the good will of the foreign country
which in regular proceedings-usually very slow and burdensome for the
execution of a foreign judgment-may very easily refuse the applications
for execution of the said judgment. Thus the only course left to the victim
is to make a direct application to the court of the country where the person
responsible for the damage has property and financial means and the role
of the previous national judgment will then depend on the legislation of the
said country.
Many similar cases can be imagined and it is a mistake to think that in
the system of the Warsaw Convention such cases are few and far between.
It is easy to imagine a French aircraft flying from Paris to Belgrade with
a Yugoslav passenger. If an accident occurs anywhere between Paris and
Belgrade, equally well outside Yugoslav territory, according to Article 28 of
the Warsaw Convention the Yugoslav national court will be competent and
it is highly probable that Yugoslav passengers or their next-of-kin will
choose this court. The result will be the same as in the previous example,
the judgment of the Yugoslav court against the French airline under these
conditions will depend entirely on the goodwill of French legislation. The
other conventions on air law can also provide many examples where the
transit country will be interested in the execution of its judgments. For
example, with the Brussels Convention on assistance to and salvage of
aircraft it is easy to imagine the case where Yugoslav aircraft have helped
foreign aircraft and where the claim for compensation will be judged in
accordance with Yugoslav laws and consequently the need for execution will
be very clear.
In concluding this chapter on the importance of this question for transit
countries we should like to stress once again the fact that it is not merely
the matter of the competence of the Yugoslav court to fix the compensation
to be paid to third parties, but in general the competence of the Yugoslav
court which should not necessarily be that of the court of the place where
the accident occurred or the damage caused.
VIII.

WAYS OF SOLVING THESE PROBLEMS IN AIR LAW

A. An International Convention, the Solution of the Problem of the
Execution of Foreign Judgments in Connection With Air Law
As has already been seen, on several occasions delegations to international conferences as well as the rapporteurs of the various draft air
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conventions have stressed the fact that it would be wise to wait before
introducing provisions concerning the execution of foreign judgments in
certain conventions and that it would be better to draw up a general convention on the execution of foreign judgments in connection with air law.
While on the whole accepting the theoretical arguments behind this thesis
we consider that it is methodologically much more correct and logical to
take one convention after another and to introduce during the elaboration
of new conventions the provisions concerning the execution of foreign
judgments based on the system of the Rome Convention. As regards the
existing conventions which do not contain these provisions, the system
followed by Andr6 Garnault's plan for the Warsaw Convention should be
followed, in other words introduce amendments on the execution of foreign
judgments in existing conventions. The main reason why we consider this
system better-and this can be seen more clearly from a study of the Convention on aerial collision and the Warsaw Convention-is that each convention has certain specific features which may modify the system of the Rome
Convention while retaining its fundamental principles. We do not think it
advisable to wait for a general convention and methodologically it is more
convenient to complete certain conventions with provisions concerning the
execution of foreign judgments based on the system of the Rome Convention.
B. Creation of an InternationalCourt for Air Law Disputes
The idea of creating an international judicial authority in the field of
private air law originated from Professor Albert de la Pradelle who, on
behalf of the French government, raised the question during the 1933 Rome
Conference in the course of a discussion on the creation of a body which
would be empowered to interpret the international private air law conventions. This idea led to the scheme for an international judicial authority
for private air law and several suggestions were made for including the
proposal by Herman Dbring who wanted the CITEJA to become the international court for air law, as well as our own, much more modest one, that
the CITEJA should act as a court of first instance with the right of appeal
to an international court which would be set up later. 40 Raphadl Coquoz has
also written about this problem. After the war the main advocate of the
idea was Mr. Chauveau who thought it was much more advisable to set up
this judicial authority than the complicated system for the execution of
foreign judgments. The International Law Association entrusted Mr. Chauveau with the preparation of a report
on this subject which he submitted to
41
the ILA Conference in Dubrovnik.
In an appendix to his report, Mr. Chauveau included a draft convention
on the creation of an international court for private air law containing
27 Articles. Professor Chauveau's basic idea is that the principal objection
to the execution of foreign judgments has always been misgivings about the
quality and level of the foreign judicial authorities. This objection would be
completely ruled out by the creation of an international judicial authority
where the level of the judges would be such that no objection would be possible. However, the discussion in Dubrovnik showed that this problem was
not simple either as regards the competence of such a court or the cases
that would be brought before it. It was for this reason that the resolution
adopted in this connection, while admitting the principle underlying Professor Chauveau's report, called for the creation of a Sub-Committee to
draw up the final text of such a convention. The German lawyer Dr. Gerd
Rynck subsequently replaced Professor Chauveau as Rapporteur and this
question is still on the agenda of the ILA.
This account shows that the creation of a special international judicial
40 See Dr. Smirnov, op. cit. p. 136.
41 See ILA report quoted above, 1956, p. 181.
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authority in addition to the International Court at The Hague encounters
fairly considerable difficulties and it is therefore very difficult to say when
a convention on the creation of a judicial authority may be expected to
replace a system for the execution of foreign judgments.
While therefore adopting Professor Chauveau's theoretical argument
concerning the possible need to create a body with international judicial
authority for private air law disputes requiring special knowledge by the
judges in question, we nevertheless feel that the solution of the problem of
the execution of foreign judgments we propose is the best and speediest one.
C. Solution of the Problem of the Execution of Foreign Judgments by the
Introduction in the Other Air Law Conventions of New Standards
Differing From Those of the Rome Convention
It has already been stated that the introduction of the system for the
execution of foreign judgments in the Rome Convention in other air conventions or draft and preliminary draft conventions could not work in certain
cases without some departure from this system in view of the specific nature
of the fields covered by the conventions in question.
However, we advocate a system where the basic principles of the system
of the Rome Convention will be preserved in the other conventions. It is
this that has been done in the draft convention on aerial collision which
seems to us the best argument in favor of this thesis. But there is still
another argument which pleads in favor of the application of the system of
the Rome Convention and against the creation of new special standards for
the execution of foreign judgments in the other air law conventions. This
argument is the logical outcome of the desire to achieve a certain legal
unity, which will very favorably influence the uniform application of the
principle of the execution of foreign judgments in all private air law as
well as the training of legal officials who will draw up a body of uniform
court rulings. These are the reasons for which we consider that it is not
necessary to introduce new standards for the execution of foreign judgments in other air conventions but that an attempt should be made to introduce into them exactly the system of the Rome Convention which is the
outcome of long preparation and joint work by the most eminent lawyers
in the field of air law.
D. Our Proposal--Applicationof the System of the Rome Convention to
All the Other Air Law Conventions Which Are Not Yet Ratified or
Are Still at the State of PreliminaryDrafts, or Drafts, or Else Are the
Subject of Preliminary Study by the Competent Organizations
(ICAO, ICC, ILA, etc.)
Our report so far has shown that the Yugoslav National Committee of
the ICC advocates the application of the system contained in Article 20 of
the Rome Convention on the execution of foreign judgments to the other
air law conventions. We have already stated that we are not thinking in
terms of a textual transfer of these provisions but of the transfer of the
basic principles of the system. The study of Andr6 Garnault's proposal
concerning the convention which is intended to complete the Warsaw Convention has already indicated that in certain conventions several changes
will be necessary owing to the diversity of the subject matter dealt with.
The main thing is therefore to preserve the spirit of this system elaborated
on the basis of considerable experience and various preliminary drafts,
themselves the object of lengthy discussions and compromise solutions
within the Legal Committee of the ICAO.
As we have already said, in our opinion it is of great importance to
make possible the introduction in the other private air law conventions of a
system for the execution of foreign judgments which could subsequently
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serve as the basis for the establishment of a special convention on air law.
There are many conventions and draft conventions where the provisions
relating to the execution of foreign judgments could be introduced. In the
first place, there is the Warsaw Convention, then the Convention for the
unification of certain rules relating to the precautionary attachment of
aircraft, the Convention on the international recognition of rights to aircraft, the special preliminary draft Convention relating to the ownership
of aircraft and the aeronautical register, the preliminary draft relating to
mortgages and liens and other guarantees on aircraft, the draft Convention
on the legal status of the aircraft commander, the draft Convention on the
legal status of air crew, the draft Convention on combined transport, the
draft Convention on tourist air travel, the draft Convention on general
average, the Tokyo draft on the hire, charter and interchange of aircraft,
the Convention on assistance and salvage of aircraft or by aircraft at sea,
the draft Convention on aerial collision, etc.
The list of these conventions is very long and to it could be added many
other varied problems which have not reached the stage of preliminary
drafts, such as, for example, the problem of a convention on the overall
limitation of carriers' liability for all damage, the problem of the interpretation of private air law texts and lastly, the problem of the creation of a
two-tier international judicial authority for private air law.
Sooner or later all the conventions will be examined by an international
diplomatic conference and, in our opinion, it is necessary that the ICC
should without delay draw the attention of governments and public opinion
to the need to institute a system for the execution of foreign judgments
based on the Rome Convention whose system will 'be analyzed in Chapter IX.
IX. APPLICATION OF THE SYSTEM OF THE ROME CONVENTION TO THE OTHER
AIR LAW CONVENTIONS AS THE BEST SOLUTION OF THE PROBLEM
A. Impossibility of Waiting for an InternationalConvention to Solve
Completely the General Problem of the Execution of Foreign Judgments
One of the main arguments of our thesis is the profound conviction that
it is impossible to await, as certain authors suggest, the solution of this
problem by an international convention which would solve in general the
problem of the execution of foreign judgments. Although recently some
headway has been reported in narrowing the gap between the opposing legal
points of view throughout the world, it is still too early to think of concluding a convention on the execution of foreign judgments, as was the case
for the rules of arbitration in Geneva in 1927 and in New York in 1958.
Already the example of these conventions shows that even in the rules of
arbitration it is difficult to secure complete ratification. In the case of legal
decisions which are coercitive and not dependent on the goodwill of the
parties, it will be even more difficult to achieve agreement on ratification.
It is therefore essential not to await such a general solution in a sphere
like transport law., Moreover, we have a fairly clear example of this in the
Berne Convention on railway law as well as in the Geneva Convention on
road law. Both these conventions have provided particular solutions in their
spheres.
B. Pointlessness of Awaiting a General Convention of This Kind in
Air Law
As has already been stated, and this is the second main argument in
favor of our thesis, it would be pointless to wait for a general convention
on the execution of foreign judgments in connection with air law, but it
would be advisable to start with particular conventions, introduce the system
of the Rome Convention so that ultimately a general solution may be
achieved for the execution of foreign judgments in connection with air law.
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In our opinion to wait for a general solution of this kind would be a
deliberate waste of time. Furthermore, to seek particular solutions in each
convention would be tantamount to consciously rejecting a unified approach
in this connection. Accordingly we consider that it is essential not to wait
for an international convention providing a general solution to the problem
of the execution of foreign judgments in ordinary law, or such a convention
in air law, but to concentrate on applying the system of the Rome Convention to other air law conventions.
C. Ratification of the Rome Convention and Remark by the American
Delegate Prof. John Cobb Cooper at the Meeting of the ICC's Committee
on Air Law in Paris on 6th April 1959
The problem of the ratification of the Rome Convention is a difficult one
which even until recently seemed insoluble.
Now that a certain number of countries have already ratified the 1952
Rome Convention, 42 the outlook for our problem is more favorable. With the
ratification of this convention an increasing number of States are introducing it into their domestic legislation and consequently into their system
for the execution of foreign judgments as well. The system is therefore
becoming increasingly known and, we trust, also increasingly popular.
In this connection mention should be made of a very serious remark
uttered by the United States delegate, the distinguished American lawyer,
Prof. John Cobb Cooper, at the meeting of the ICC's Committee on Air Law
on 6th April 1959 in Paris. He pointed out that in proposing a solution to
the problem in this report very careful attention should be paid so as not
to create fresh difficulties for the ratification of the Rome Convention, while
very strict heed should be paid to the fact that, as Prof. Cooper 43 had
already shown, Anglo-Saxon law does not easily accept provisions such as
those contained in Article 20 of the Rome Convention.
For this reason, in drawing up this report we have been careful to see
that our proposal assists the ratification of the Rome Convention by giving
it, i.e. its system for the execution of foreign judgments, much greater
importance and in this way popularizing the system which for certain States
represents precisely one of the most difficult questions raised by the ratification of the said convention.
We therefore consider that the proposal even considered from this point
of view not only does not hinder the ratification of the Rome Convention but,
on the contrary, tends to remove the difficulties in the way of its ratification.
44

D. System of Article 20 of the Rome Convention
The most important part of this system is that which lists the cases
where the execution of a foreign judgment may be refused.
These cases, in the Rome Convention, are such that, on the one hand,
it gives full safeguards to the country where the foreign judgment is sought
(in particular § 7 which speaks of public policy), since in no case will its
conception of law be violated while the safety and property of its citizens
will be taken care of as far as the level of the authority of the country
seeking the execution of judgment is concerned. Furthermore the reasons
quoted for refusing execution of the foreign judgments are such that they
do not represent a risk for the country seeking the execution of judgments
that its application will always be rejected. The reasons quoted under (a),
(b), (c), (d) and (e) of § 5 of Art. 20 are such that in the domestic law
of each country they represent grounds for quashing a judgment. In other
words they are reasons based on the universal conception of law and justice
42 So far the Rome Convention has been ratified by the following States:
Egypt, Canada, Spain, Luxembourg, Pakistan and Ecuador.
43 See remark 4 on page 12.
44

See Annex 1.
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which will therefore never serve as a mere pretext for refusing the execution of the judgment or as grounds unrelated to the law.
E. Recommendation to Apply This System to Other Conventions on
InternationalPrivateAir Law
Bearing in mind all that has been said, the Yugoslav National Committee
of the ICC considers that these provisions represent an adequate safeguard
for the regular development of air transport as regards the damage which
may be caused by this form of transport and consequently it feels that this
system should be introduced in the other conventions and texts concerned
with international private air law.
As two new conventions, namely the convention on aerial collision and
the convention on the hire, charter and interchange of aircraft, are about
to be adopted, we consider that this proposal, particularly as far as the
second convention is concerned, presents a certain urgency since neither this
draft nor indeed the Warsaw Convention itself which it completes, contain
any provision concerning the execution of foreign judgments.
F. Recommendation That in the New Draft Convention Governing Legal
Relations in Outer Space a System for the Execution of Foreign
Judgments Similar to That of the Rome Convention Be Applied
For some time now much has been said about legal problems connected
with flights in outer space and the elaboration of a draft convention on this
subject.
In view of the fact that space aircraft can also cause considerable damage, there is no doubt whatsoever that the question of compensation for
such damage will be the cause of legal proceedings which will culminate in
judgments.
The Yugoslav National Committee of the ICC considers that provisions
concerning the execution of judgments should forthwith be introduced into
the draft of such a convention governing legal relations in outer space
since it is certain that with the development of space flights the possibility
of such damage will also be increased. In this connection it is very important
to avoid, at least on this question, conflicts over air law standards and
future astronautical law by introducing provisions in this new convention
on outer space flights concerning the execution of foreign judgments based
on the system of the Rome Convention.
CONCLUSION

With Yugoslavia's national interests as the air transit country par
excellence as its point of departure, the Yugoslav National Committee of
the ICC considers that the solution it puts forward in this connection should
make a positive contribution to the improvement of conditions and relations
in a sphere where international disputes may very easily arise. The Yugoslav National Committee is anxious that the approach should be realistic in
accordance with the ICC's traditions. Aware as it is that the time has not
yet come when notions such as public policy of one country or another can
be easily dismissed as a legal anachronism, it regards its proposal as very
realistic. As such notions still represent factors without which a genuine
international agreement is inconceivable, the Yugoslav National Committee
of the ICC believes that its proposal will be able to count on the support of
other members of the ICC.
The Committee is also aware that this proposal will lead to discussions
on problems such as the priority of the court of the place where the damage
occurred ,over other competent courts.
All those questions are of great importance for the development of air
transport and if a discussion of them ensues as a result of this proposal, the
Committee will feel that it has done a useful job in this sphere.
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At all events the Committee believes that the proposal will contribute to
a better development of air transport throughout the world, in other words
to a better development of international relations in general as well. This is
a positive step at a time when efforts are being made to strengthen all these
relations.
Accordingly, the Yugoslav National Committee of the ICC would like
to submit to the Committee on Air Law the following proposed resolution:
The International Chamber of Commerce draws the attention of
governments and of the international organizations dealing with
air transport problems to the need, in order to achieve a better
solution of the problem of the execution of judgments of foreign
courts in connection with air law, to include in conventions on
international air law the system described in Article 20 of the
Rome Convention of 7th October 1952 on damage caused by foreign
aircraft to third parties on the surface.
ANNEX I
SYSTEM OF EXECUTION OF JUDGMENTS OF FOREIGN COURTS IN THE
ROME CONVENTION ON DAMAGE CAUSED BY FOREIGN AIRCRAFT
TO THIRD PARTIES ON THE SURFACE

Article 20
1. Actions under the provisions of this Convention may be brought only
before the courts of the Contracting State where the damage occurred.
Nevertheless, by agreement between any one or more claimants and any one
or more defendants, such claimants may take action before the courts of
any other Contracting State, but no such proceedings shall have the effect
of prejudicing in any way the rights of persons who bring actions in the
State where the damage occurred. The parties may also agree to submit
disputes to arbitration in any Contracting State.
2. Each Contracting State shall take all necessary measures to ensure that
the defendant and all other parties interested are notified of any proceedings concerning them and have a fair and adequate opportunity to defend
their interests.
3. Each Contracting State shall so far as possible ensure that all actions
arising from a single incident and brought in accordance with paragraph 1
of this Article are consolidated for disposal in a single proceeding before
the same court.
4. Where any final judgment, including a judgment by default, is pronounced by a court competent in conformity with this Convention, on which
execution can be issued according to the procedural law of that court, the
judgment shall be enforceable upon compliance with the formalities prescribed by the laws of the Contracting State, or of any territory, State or
province thereof, where execution is applied for:
(a) in the Contracting State where the judgment debtor has his residence or principal place of business or,
(b) if the assets available in that State and in the State where the
judgment was pronounced are insufficient to satisfy the judgment, in
any other Contracting State where the judgment debtor has assets.
5. Notwithstanding the provisions of paragraph 4 of this Article, the court
to which application is made for execution may refuse to issue execution
if it is proved that any of the following circumstances exist:
(a) the judgment was given by default and the defendant did not
acquire knowledge of the proceedings in sufficient time to act
upon it;
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(b) the defendant was not given a fair and adequate opportunity to
defend his interests;
(c) the judgment is in respect of a cause of action which had already,
as between the same parties, formed the subject of a judgment or
an arbitral award which, under the law of the State where execution is sought, is recognized as final and conclusive;
(d) the judgment has been obtained by fraud of any of the parties;
(e) the right to enforce the judgment is not vested in the person by
whom the application for execution is made.
6. The merits of the case may not be reopened in proceedings for execution
under paragraph 4 of this Article.
7. The court to which application for execution is made may also refuse
to issue execution if the judgment concerned is contrary to the public policy
of the State in which execution is requested.
8. If, in proceedings brought according to paragraph 4 of this Article,
execution of any judgment is refused on any of the grounds referred to in
sub-paragraphs (a), (b) or (d) of paragraph 5 or paragraph 7 of this
Article, the claimant shall be entitled to bring a new action before the courts
of the State where execution has been refused. The judgment rendered in
such new action may not result in the total compensation awarded exceeding
the limits applicable under the provisions of this Convention. In such new
action the previous judgment shall be a defense only to the extent to which
it has been satisfied. The previous judgment shall cease to be enforceable as
soon as the new action has been started.
The right to bring a new action under this paragraph shall, notwithstanding the provisions of Article 21, be subject to a period of limitation of
one year from the date on which the claimant has received notification of
the refusal to execute the judgment.
9. Notwithstanding the provisions of paragraph 4 of this Article, the court
to which application for execution is made shall refuse execution of any
judgment rendered by a court of a State other than that in which the damage occurred until all the judgments rendered in that State have been
satisfied.
The court applied to shall also refuse to issue execution until final judgment has been given on all actions filed in the State where the damage
occurred by those persons who have complied with the time limit referred
to in Article 19, if the judgment debtor proves that the total amount of
compensation which might be awarded by such judgments might exceed the
applicable limit of liability under the provisions of this Convention.
Similarly such court shall not grant execution when, in the case of actions
brought in the State where the damage occurred by those persons who have
complied with the time limit referred to in Article 19, the aggregate of the
judgments exceeds the applicable limit of liability, until such judgments
have been reduced in accordance with Article 14.
10. Where a judgment is rendered enforceable under this Article, payment
of costs recoverable under the judgment shall also be enforceable. Nevertheless the court applied to for execution may, on the application of the judgment debtor, limit the amount of such costs to a sum equal to ten per centum
of the amount for which the judgment is rendered enforceable. The limits
of liability prescribed by this Convention shall be exclusive of costs.
11. Interest not exceeding four per centum per annum may be allowed on
the judgment debt from the date of the judgment in respect of which execution is granted.
12. An application for execution of a judgment to which paragraph 4 of
this Article applies must be made within five years from the date when such
judgment became final.
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COMMISSION ON AIR TRANSPORT MEETING
PARIS, MARCH 1960
Recommendations re Liberalization of European Air Transport and
Liberalization of Air Freight
During the Commission on Air Transport of the ICC meeting held in
Paris, 22 March 1960, the following two matters were amongst those
discussed:
1. The Commission considered the amendments presented by the United
Kingdom and Swedish National Committees to the draft recommendation
on the Liberalization of European air transport, which had been discussed
at the November Session of the Commission, and after a lengthy debate
adopted the following recommendation for submission to the 94th Session
of the ICC Council.
LIBERALIZATION OF EUROPEAN AIR TRANSPORT

Draft Recommendation

45

adopted by the Commission
for submission to the 94th Session of the ICC's Council
The creation of the European Civil Aviation Conference (ECAC) in
1954 was warmly welcomed by the ICC.
Several attempts have been made by the ECAC to remove the obstacles
that have been placed in the path of freedom of competition between airline
operators and thereby also the freedom of choice for transport users. These
efforts have always been supported by the ICC, which has repeatedly stressed
the strong desire of users that the air transport industry be allowed to
develop under liberal economic conditions.
The ICC wishes to express its hope that the ECAC will make use of the
Committee on Coordination and Liberalization (COCOLI) for renewed
efforts to abolish all restrictions and practices which hinder the expansion
of scheduled and non-scheduled air transport. The opportunity for the ICC
to send observers to the COCOLI meetings would be appreciated.
At the first meeting of COCOLI at Paris in November, 1959, the President of ECAC in his opening statement pointed out various possible ways to
abolish the prevailing restrictive conditions. The ICC wishes to express its
appreciation of those constructive suggestions and will support any reasonable measures designed to achieve the greatest possible liberalization and
cooperation in the field of air transport. It supports especially the idea of
creating a code of liberalization for air transport similar to the code of
liberalization of exchange already adopted by the OEEC.
The ICC has noted with satisfaction that there is a general trend in the
OEEC countries towards liberalization of trade and shipping policy, and
considers that the evolution of civil air transport policy should follow the
same trend.
The ICC strongly recommends therefore that in the best interests of
users of air transport and carriers European governments and the ECAC
strive for liberalization giving priority to non-discriminatory measures of
liberalization and create favorable conditions for the airlines to decide on
their operation in the light of economic and commercial factors and according to sound business principles.
The ICC requests the ECAC to take into consideration the abovementioned observations which represent the view of users of air transport
and of carriers.
2. The Commission adopted the following recommendation, also for submission to the 94th Session of the ICC Council. This replaces the resolution
45 The U.S.A. delegation abstained from voting.
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on Liberalization of Air Freight adopted by the Commission during its
November 1959 Session.
LIBERALIZATION OF Am FREIGHT
Draft Recommendation
46
adopted by the Commission
for submission to the 94th Session of the ICC's Council
The shipping of goods by air is of increasing importance to the world
economy and international trade. Further development of air freight favors
merchants, for instance, because they do not have to hold large stocks when
they can be sure of prompt replenishment, and consequently better spread
of capital is practicable. The ICC is therefore in favor of liberalization of
air freight which should be pursued as a part of the general liberalization
of air transport.
The International Chamber of Commerce notes with satisfaction that
continuous efforts are being made by the European Civil Aviation Conference (ECAC) to improve the conditions under which air carriers can transport their freight in Europe. It welcomes in particular, Recommendation
No. 40 of the Third Session of ECAC in March, 1959 for the "Liberalization of Freight Traffic Rights on Scheduled Services" and considers that
this Recommendation, if really implemented, can constitute a positive,
though modest, step towards greater freedom for the carriage of freight
by air.
The ICC has observed that the above-mentioned Recommendation was
the subject of discussion at the meeting of the International Civil Aviation
Organization (ICAO) in San Diego in June, 1959 but an agreement could
not be reached on the adoption of a similar recommendation for world wide
application. While appreciating the greater difficulty inherent in an arrangement suitable for conditions in more than one geographical region, the ICC
hopes that the ICAO will continue to keep this matter under consideration,
with a view to arriving at a multilateral solution as soon as possible.
Pending a multilateral solution the ICC strongly urges that continuous
efforts be made by governments individually for the gradual liberalization
of air transport and in particular that of freight in order to make it possible
for users to take full advantage of the facilities offered by modern civil
aviation in the field of freight transportation whenever and wherever they
so require.

V. INTERNATIONAL FEDERATION OF AIR LINE
PILOTS ASSOCIATION (IFALPA)
REPORT OF THE 15th ANNUAL CONFERENCE
ISTANBUL, MARCH 1960
The 15th Annual Conference, held in Istanbul 22-29 March, 1960, made
recommendations for the standardization of the contents of Flight Manuals,
adopted a resolution setting out its views on the operational requirements
of a long range navigational aids system and approved recommendations
and resolutions on a number of other technical matters including: vertical
separation, runway and taxiway lighting and marking, runway surfaces,
non-visual approach aids, jet operations requirements and standards of
competency of ATS personnel. A special study group was established to
look into problems related to the introduction of supersonic aircraft in
commercial air transport.
Resolutions were adopted opposing retirement or restriction of pilots
46

The German delegation abstained from voting.
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at a fixed age, except where such a fixed limit has been agreed through
collective bargaining as part of a pension scheme, as it was considered that
age was not an accurate measure of ability to comply with minimum medical
and competency standards. The Conference also initiated a study of flight
and duty time limitations for aircraft with a normal cruising speed in
excess of 300 knots.
There was much interest in the preparations for the ILO Tripartite
Civil Aviation Conference to be convened in September 1960 and, especially,
on the question of IFALPA's representation at the Conference (which it
has been invited to attend as an observer) in relation to the role to be
played at the Conference by the ITF (International Transport Workers'
Federation).
The Conference endorsed the "Draft Convention on Offenses and Certain
Other Acts Occurring on Board Aircraft" drawn up at Munich in August
1959 and resolved that every endeavor be made to preserve its content
without modification during any subsequent processing since there was
some fear that the Draft Convention might be weakened before international
acceptance.

